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DEPARTMENT  OF  ENERGY 
Economic  Regulatory  Administration 
10  CFR  Parts  503,  505 
[Docket  No.  ERA-R-78-19E] 

Powerplant  and  Industrial  Fuel  Use  Act 
of  1978;  Criteria  for  Petitions  for 
Exemptions  From  the  Prohibitions  of 
the  Act— New  Facilities 
agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
ACTION:  Final  rule. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  is  issuing  this  final  rule 
to  implement  certain  provisions  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978  (FUA  or  the  Act),  which  prohibit 
the  use  of  petroleum  and  natural  gas  by 
new  electric  powerplants  and  certain 
new  major  fuel  burning  installations 
(MFBI’s).  This  final  rule  establishes  the 
criteria  by  which  owners  and  operators 
of  new  powerplants  and  certain  new 
MFBI's  may  petition  for  exemptions 
from  the  prohibitions  of  Title  II  of  the 
Act. 

DATES:  This  final  rule  shall  become 
effective  August  5, 1980,  except  that 
§§  503.5  and  505.5  are  revoked  June  6, 
1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  L.  Webb  (Office  of  Public 
Information),  Economic  Regulatory 
Administration,  Department  of 
Energy,  2000  M  Street,  N.W.,  Room  B- 

110,  Washington,  D.C.  20461. 

Stephen  M.  Stern  (Regulations  and 

Emergency  Planning),  Economic 
Regulatory  Administration, 

Department  of  Energy,  2000  M  Street, 
N.W.,  Room  7002,  Washington,  D.C. 
20461,  (202)  653-3217. 

Robert  L.  Davies  (Fuels  Regulation — 
Program  Office),  Economic  Regulatory 
Administration,  Department  of 
Energy,  2000  M  Street,  N.W.,  Room 
3128,  Washington,  D.C.  20461,  (202) 
653-3649. 

G.  Randolph  Comstock  (Office  of  the 
General  Counsel),  Department  of 
Energy,  Room  6G-087 — Forrestal 
Building,  1000  Independence  Avenue, 
S.W.,  Washington,  D.C.  20585,  (202) 
252-2967, 

SUPPLEMENTARY  INFORMATION: 

I.  Background. 

II.  Comments:  Part  503— -Criteria  for 

Petitions  for  Exemptions  From  the  i 

Prohibitions  of  the  Act — New  Facilities. 

111.  Procedural  matters. 

I.  Background 

ERA  published  proposed  rules  for  new 
facilities  on  November  17, 1978  and 
January  29, 1979  (43  FR  53974  and  44  FR 
5808,  respectively).  Comments  were 


solicited  on  its  proposals  and  public 
hearings  were  held  in  Boston, 
Massachusetts;  Salt  Lake  City,  Utah; 
Tampa,  Florida;  and  Lexington, 

Kentucky. 

On  May  8, 1979,  ERA  issued  interim 
rules  relating  to  definitions, 
administrative  procedures  and 
sanctions,  and  criteria  for  exemptions. 
Written  comments  were  solicited  by 
ERA  over  an  extended  period.  ERA 
considered  numerous  comments  in 
response  to  this  solicitation.  ERA  also 
reviewed  the  interim  rule  in  light  of 
actual  experience  in  implementing  the 
regulatory  program  before  issuing  this 
final  rule. 

ERA  is  concurrently  issuing  a  final 
rule  setting  forth  the  definitions 
necessary  for  the  implementation  of 
FUA  and  the  procedures  that  will  apply 
to  certain  administrative  proceedings 
implementing  FUA. 

This  final  rule  sets  forth  the  criteria 
for  petitions  for  exemptions  from  the 
prohibitions  on  petroleum  and  natural 
gas  use  authorized  by  the  Act, 

In  preparing  this  final  rule,  several 
parts  of  the  interim  rule  have  been 
deleted  or  combined  with  other  parts. 
Notably  the  requirement  for  a  Fuels 
Decision  Report  has  been  deleted. 
Essential  requirements  previously 
contained  in  Part  502  are  set  out  herein 
as  evidentiary  requirements  for 
individual  exemptions.  Former  Parts  503 
and  505  have  been  combined  and 
appear  in  this  final  rule  as  Part  503,  New 
Facilities. 

II.  Comments 

Numerous  comments  and  suggestions 
were  received  relating  to  the  interim 
rules,  and  were  considered  by  ERA  in 
conjunction  with  itc  own  review.  Except 
in  a  few  instances,  if  ERA  has  already 
addressed  an  issue  in  the  preambles  to 
the  interim  rules,  ERA  will  not  address 
the  same  issue  here,  and  the  preamble 
discussion  contained  in  the  interim  rules 
on  those  issues  is  incorporated  here  by 
reference.  The  discussion  which  follows 
represents  ERA’s  response  to  comments 
and  suggestions  received  which  were 
not  previously  addressed  and  reflects 
certain  changes  from  the  interim  rules 
made  by  ERA. 

In  preparing  this  final  rule, 
considerable  effort  has  been  made  to 
simplify,  reorganize,  and  shorten  the 
text  compared  to  the  interim  rules,  as 
well  as  to  reduce  both  evidentiary  and 
reporting  requirements  associated  with 
many  of  the  various  exemptions 
authorized  by  the  Act.  This  effort  was 
undertaken,  in  part,  in  response  to 
public  comments  which  are  referred  to 
in  this  preamble.  Other  changes  have 


been  made  by  ERA  in  the  interest  of 
regulatory  simplification. 

Many  commenters  objected  to  the 
regulatory  requirement  imposed  by  the 
Fuels  Decision  Report.  In  an  effort  to 
simplify  these  regulations,  ERA  has 
eliminated  such  a  report.  However, 
essential  portions  of  Part  502  that  are 
necessary  for  ERA  to  carry  out  its 
responsibilities  have  been  retained  in 
Parts  501  and  503. 

ERA  has  eliminated  the  categorization 
of  exemptions  contained  in  the  interim 
rule  which  specified  the  contents  of 
particular  types  of  petitions.  ERA  has 
now  identified  three  categories  of 
exemptions:  general  use,  specified  use 
and  limited  use.  These  categories  are 
based  upon  the  type  of  the  exemption 
rather  than  the  type  of  evidence 
required.  A  list  of  the  requirements  for 
submitting  petitions  is  now  set  out  under 
each  exemption. 

Numerous  commenters  objected  to  the 
previously  required  discussion  of  the 
internal  corporate  decision-making 
processes  as  being  irrelevant, 
proprietary,  and  highly  confidential. 

ERA  agrees  and  has  deleted  the 
requirement. 

Commenters  also  objected  to  the 
requirements  of  the  Fuels  Decision 
Report  with  respect  to  potential 
conservation  measures.  In  response, 

ERA  has  limited  the  requirement  to 
include  only  those  conservation 
measures  previously  taken  and  studies 
completed  or  underway. 

Other  comments  were  directed  at  the 
appropriateness  of  requiring  a  petition 
for  a  mandatory  permanent  exemption 
to  address  such  topics  as  petroleum  and 
natural  gas  consumption,  conservation 
measures,  and  environmental  impact 
analysis.  ERA  has  deleted  such 
requirements  for  certain  limited  use 
exemptions  where  a  certification 
alternative  is  provided.  For  general  use 
exemptions  and  other  specified  use 
exemptions,  ERA  believes  such 
information  is  needed  to  determine 
appropriate  terms  and  conditions  of  an 
exemption.  This  is  also  important  as  a 
means  of  assessing  potential  oil  and  gas 
savings,  a  primary  concern  of  FUA.  In 
particular,  the  environmental  reporting 
requirement  helps  provide  ERA  with 
data  necessary  to  fulfill  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  which 
requires  the  consideration  of  the 
environmental  impact  of  certain  Federal 
actions,  ERA  has,  however,  limited  the 
environmental  reporting  requirements 
for  certain  limited  use  exemptions. 

Cost  Calculation  (§  503.6) 

Numerous  comments  were  received 
with  respect  to  the  cost  calculation 
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employed  in  sections  503.5  and  505.5  of 
the  interim  rules.  The  cost  calculation 
was  to  be  used  by  petitioners  in 
petitioning  for  an  exemption  based  upon 
the  cost  of  building  and  operating  a  unit 
to  burn  an  alternate  fuel. 

After  considering  these  comments 
ERA  has  determined  that  it  is 
inappropriate  to  adopt  a  final  rule  with 
respect  to  the  cost  calculation  at  this 
time.  Sections  503.5  and  505.5  of  the 
interim  rule  are  being  revoked  as  of  the 
publication  date  of  this  final  rule,  and 
ERA  will  shortly  propose  a  new  rule 
with  respect  to  the  cost  calculation  for 
public  comment. 

General  Requirement — No  Alternative 
Power  Supply  (%  503.8) 

Several  commenters  objected  to  the 
inclusion  of  rate  design  measures  which 
could  support  conservation  under  the 
“no  alternative  power  supply” 
requirement.  The  comments  stated  that 
ERA  was  indirectly  circumventing  the 
Public  Utility  Regulatory  Policies  Act  of 
1978.  In  the  preamble  to  the  interim  rule, 
ERA  stated  that  it  did  not  intend  to 
regulate  rate  structures  either  directly  or 
indirectly.  ERA  will  not  require 
petitioners  under  this  final  rule  to 
consider  rate  design  measures  in 
demonstrating  that  an  alternative  supply 
of  power  is  or  is  not  available. 

Commenters  also  stated  that  ERA 
should  not  require  petitioners  to 
consider  purchasing  power  on  a  regional 
basis.  Some  commenters  felt 
consideration  should  be  limited  to  a 
single  utility  or  contiguous  system  basis. 
Based  on  ERA’s  experience,  we  believe 
that  a  regional  basis  for  determining  the 
availability  of  firm  purchased  power  set 
out  in  the  interim  rules  is  correct. 

Additionally,  concern  was  expressed 
that  small  utilities  would  be  unable  to 
meet  this  general  requirement  because 
they  would  be  unable  to  demonstrate  a 
reserve  margin  below  20  percent. 
Moreover,  concern  was  expressed  that 
there  would  be  anti-competitive  impact 
on  small  utilitiss  as  a  result  of  the 
requirements  of  this  section. 

In  response  to  these  comments,  ERA 
will,  in  a  particular  case,  consider  a 
petition  for  an  exemption  where  the 
reserve  margin  is  above  20  percent. 
While  a  20  percent  reserve  margin  is  a 
traditionally  accepted  planning  figure 
used  by  the  industry.  ERA  recognizes 
that  a  reserve  margin  above  20  percent 
may  not  realistically  represent  the 
reliability  circumstances  for  individual 
petitioners.  ERA  will  allow  a  petitioner 
an  opportunity  to  demonstrate  that  there 
are  other  justifiable  reasons  why  no 
alternative  power  supply  is  available. 

ERA  is  aware  of  the  concerns  of  small 
utilities  with  respect  to  competition 


issues  and  other  matters  related  to  the 
implementation  of  FUA.  We  expect  that 
the  small  utility  system  study  being 
conducted  by  ERA’s  Office  of  Utility 
Systems  as  part  of  implementation  of 
Section  744  of  the  Act  will  address  these 
and  other  FUA  issues  as  they  impact  on 
small  utilities. 

Some  commenters  contended  that  in 
determining  the  “reasonableness”  of  an 
alternative  power  supply  the 
comparison  of  the  cost  of  purchased 
power  with  the  cost  of  power  generated 
by  the  petitioner’s  proposed  plant 
should  be  based  on  the  cost  of  the  actual 
fuel  to  be  used  in  the  proposed  plant 
instead  of  the  cost  of  imported  oil.  ERA 
believes  that  the  use  of  the  imported  oil 
price  is  reasonable  since  that  standard 
is  employed  for  purposes  of  obtaining 
exemptions  under  the  Act. 

Several  commenters  stated  that  ERA 
must  consider  both  short  and  long-term 
reliability  when  evaluating  whether  a 
petitioner  can  obtain  an^lternative 
supply  of  power.  ERA  intends,  when 
considering  whether  a  petitioner  has 
demonstrated  the  lack  of  an  alternative 
supply  of  power,  to  consider  only  the 
first  year  the  proposed  unit  vyould  be  in 
operation.  If  ^A  concedes  that  not 
building  the  proposed  unit  in  that  year 
would  not  impair  reliability  of  service, 
the  petitioner’s  request  for  exemption 
may  be  denied.  ERA  believes  that  this 
approach  addresses  the  issue  of  both 
short  and  long-term  reliability  and 
would  not  result  in  an  impairment  of 
reliability  of  service.  The  petitioner  may 
submit  a  petition  for  a  new  unit  to 
commence  operation  in  a  subsequent 
year  which  would  permit  construction  in 
time  to  avoid  an  impairment  of 
reliability  of  service.  This  is  based  on 
the  observation  that  even  a  long-term 
reliability  problem  must  begin  in  some 
specific  year.  Once  a  petitioner  has 
shown  that  a  reliability  problem  will 
exist  in  any  given  year  before  an 
alternate  fuel  fired  unit  could  be  built, 
ERA  will  grant  an  appropriate  ' 
exemption  to  commence  in  that 
particular  year. 

If  the  utility’s  proposed  unit  would  not 
become  operational  until  after  the  time 
an  alternate  fuel  Bred  unit  could  be 
built,  ERA  believes  that  it  is  impossible 
to  show  that  purchased  power  would  be 
unavailable  for  the  first  year  of 
scheduled  operation. 

General  Requirement — Use  of  Mixtures 
(%  503.9} 

Based  upon  ERA’s  experience  in 
implementing  the  regulatory  program 
under  FUA,  it  has  been  determined  that 
clarification  of  the  general  requirements 
relating  to  the  use  of  a  mixture  is 
appropriate.  The  final  rule  contains  a 


greater  degree  of  specificity  with  respect 
to  the  evidentiary  requirements  relating 
to  issues  of  economic  or  technical 
infeasibility  of  using  a  mixture. 

General  Requirement — Use  of  Fluidized 
Bed  Combusion  (%  503.10) 

Commenters  stated  that  the  fluidized 
bed  combustion  (FBC)  feasibility  finding 
that  ERA  is  required  to  make  under 
•  §  503.10  should  be  site  specific,  and  that 
it  is  impossible  to  make  the  feasibility 
finding  on  a  generic  basis.  Moreover, 
commenters  contended  that  ERA  has 
shifted  the  burden  of  proof  with  respect 
to  such  findings  to  the  petitioner. 

As  previously  discussed  in  the 
Preamble  to  the  Interim  Rules  {44  FR 
28950,  May  17, 1979,  at  page  289611,  in 
conjunction  with  DOE’s  Offices  of  Fossil 
Energy  and  Resource  Application,  ERA 
will  monitor  the  development  of 
fluidized  bed  technology.  Based  on 
criteria  to  be  determined,  ERA  will 
make  a  feasibility  finding  in  a  future 
rulemaking.  The  finding  initially  will  be 
limited  in  scope  and  applicability,  and 
will  describe  the  parameters  of 
performance  and  applicability  of  the 
FBC  process. 

The  intention  will  be  to  specify  as 
accurately  as  possible  the  circumstances 
under  which  FBC  is  feasible.  Petitioners 
with  facilities  that  do  not  fall  within  the 
range  described  in  the  finding  will  not 
be  required  to  consider  FBC,  while  those 
with  facilities  within  the  range  will  be 
subject  to  the  finding.  Thus,  only  those 
petitioners  who  are  most  likely  able  to 
utilize  FBC  will  be  subject  to  the 
feasibility  finding.  However,  prior  to  and 
after  any  general  feasibility  finding,  if 
necessary,  ERA  reserves  the  right  to 
make  site-specific  findings. 

General  Requirement — Alternative  Site 
(%  503.11) 

One  commenter  suggested  that,  for 
purposes  of  this  requirement,  ERA 
should  consider  on  an  equal  basis  with 
economic  factors  other  factors  such  as 
distance  from  load  centers,  technical 
feasibility  and  legal  difficulties.  While 
the  cost  test  will  remain  the  primary 
vehicle  for  demonstrating  the  viability  of 
using  alternate  fuels  at  alternative  sites, 
ERA  is  revising  the  regulations  to 
incorporate  other  ways  by  which  a 
petitioner  may  demonstrate  that 
alternate  fuels  at  alternative  sites  are 
not  feasible.  Specifically,  §  503.11(a)(2) 
has  been  revised  so  that  a  petitioner 
may  demonstrate  infeasibility  at 
alternative  sites  through  (a)  general  use 
permanent  exemptions,  or  (b)  other 
reasons. 

Other  commenters  argued  that 
additional  siting  studies  will  be  costly 
and  time-consuming,  and  suggested  that 
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ERA  require  only  one  alternative  site  to 
be  evaluated  or,  that  small  utilities  be 
exempt  from  the  requirement.  ERA 
believes  that  it  is  unrealistic  to  set  a 
fixed  number  of  sites  to  be  evaluated. 
The  number  of  sites  to  be  examined  can 
be  discussed  in  the  prepetition 
conference. 

One  commenter  stated  that  the  cost 
used  in  evaluating  the  use  of  alternate 
fuels  at  alternative  sites  should  be 
significantly  less  than  the  “substantially 
exceeds"  cost  test  which  is  required 
with  respect  to  the  proposed  site. 
However,  ERA  believes  that  using  the 
same  cost  test  for  alternative  sites  is 
reasonable  and  provides  a  proper 
comparison  with  the  use  of  the 
“substantially  exceeds”  test  at  the 
proposed  site. 

Terms  and  Conditions  (%  503.12) 

Commenters  identified  a  number  of 
areas  in  which  it  was  asserted  ERA 
could  not  use  its  terms  and  conditions 
authority.  Specifically  it  was  suggested 
that  ERA  lacked  authority  to: 

(a)  Impose  terms  and  conditions 
applicable  to  units  other  than  those 
which  are  the  subject  of  the  exemption 
petition; 

(b)  Require  the  replacement  of 
inefficient  units: 

(c)  Require  the  use  of  specific  fuels  or 
construction  of  facilities  with  specific 
types  of  fuel  burning  capability; 

(d)  Require  the  use  of  mixtures; 

(e)  Impose  the  use  of  environmental 
control  measures  beyond  those 
otherwise  required  by  law. 

As  stated  in  the  preamble  to  the 
interim  rules,  Sections  214  and  314  of 
FUA  give  the  Secretary  wide  latitude  in 
prescribing  terms  and  conditions  as  he 
deems  appropriate,  so  long  as  they  are 
reasonable  and  consistent  with  the 
purposes  of  the  Act.  ERA  will  consider 
whether  any  of  the  types  of  terms  and 
conditions  described  above  should  be 
imposed  on  a  case-by-case  basis. 

In  response  to  numerous  comments 
and  in  order  to  simplify  the 
requirements  for  obtaining  certain 
exemptions,  ERA  has  instituted  a  class 
of  limited  use  of  exemptions  which  will 
be  granted  upon  certification  that  use  of 
the  proposed  unit  will  be  limited.  For 
these  limited  use  exemptions  the 
petitioner  must  agree  to  be  bound  by 
certain  standard  terms  and  conditions. 

Commenters  also  suggested  that  ERA 
lacks  the  authority  to  revoke  permanent 
exemptions  for  violations  of  terms  and 
conditions.  In  the  case  of  at  least  one 
type  of  exemption,  the  permanent 
exemption  for  intermediate  load 
powerplants  (FUA  Sections  212(h). 
312(g)),  ERA  is  required  to  terminate  a 
permanent  exemption  upon  certain 


findings.  This  establishes  the  principle 
that  a  “permanent”  exemption  need  not 
last  for  the  life  of  the  facility.  ERA 
believes  the  terms  and  conditions 
authority  is  broad  enough  to  permit  ERA 
to  limit  the  periods  and  circumstances 
under  which  an  exemption  would  be 
operative,  or,  for  violations  of  terms  and 
conditions  to  terminate  a  permanent 
exemption.  ERA  has  explicitly  stated 
this  authority  in  its  regulations  to  deter 
violations  of  the  provisions  of  an 
exemption  or  a  compliance  plan. 

Environmental  Impact  Analysis 
(%  503.15) 

The  Environmental  Protection  Agency 
(EPA)  has  suggested  that  a  number  of 
items  be  added  to  this  section,  including 
the  name,  address,  and  phone  number  of 
an  office  in  DOE  where  the  guidelines 
for  environmental  reports  may  be 
obtained.  Section  503.15  provides  the 
Federal  Register  citation  for  the 
guidelines,  and  this  is  deemed  to  be 
sufficient  information.  EPA  asks  also 
that  a  request  for  environmental 
monitoring,  construction,  'and  operation 
impacts  information  specifically  be 
included.  However,  the  purpose  of 
§  503.15  is  to  state  the  requirement  for 
an  environmental  impacts  analysis  and 
to  briefly  summarize  what  the  analysis 
must  contain.  In  actually  preparing  the 
analysis,  the  petitioner  should  refer  to 
the  guidelines  themselves  which  contain 
a  detailed  description  of  informational 
requirements. 

EPA  also  would  like  §  503.15  to 
require  an  analysis  of  conservation  as 
an  alternative.  This  information  is  not 
requested  in  the  environmental 
guidelines  as  an  independent  alternative 
to  the  use  of  alternate  fuels  and  the  no¬ 
build  alternative.  Conservation 
measures  are  often  included  as  terms 
and  conditions  of  an  order  granting  an 
exemption  and  should  be  considered,  for 
purposes  of  the  National  Environmental 
Policy  Act  of  1969,  (NEPA),  as  a  subset 
of  the  basic  description  of  the  facility  or 
of  the  examination  of  one  or  more 
alternate  fuels,  but  conservation  does 
not  in  itself  form  a  separate  alternative 
to  be  analyzed  later  in  submitting  a 
petition. 

Should  it  become  apparent  later  in  the 
process  that  conservation  presents  a 
reasonable  alternative,  it  will  be 
documented  for  NEPA  purposes; 
however,  this  decision  will  be  made  on 
a  case-by-case  basis. 

Finally,  EPA  recommends  that 
§  503.15  include  a  description  of 
regulatory  requirements  relating  to 
noise.  We  agree,  and  this  requirement 
has  been  added. 

The  environmental  reporting 
requirement  for  limited  use 


exemptions — fuels  mixture  of  25  percent 
or  less  petroleum  or  natural  gas, 
peakload  powerplants,  certain 
scheduled  equipment  outages, 
emergency  purposes,  and  automatic 
exemption  based  on  cost  for  units 
operated  on  more  than  600  hours  per 
year — has  been  changed  to  reflect  the 
Department  of  Energy's  anticipated 
proposal  to  categorize  these  actions  as 
normally  not  requiring  further  analysis 
for  NEPA  purposes,  as  contemplated  by 
the  Council  on  Environmental  Quality’s 
NEPA  regulations  (40  CFR  Part  1500  et 
seq.).  Those  regulations  allow  for  a 
categorical  exclusion  whereby  an 
agency  may  through  its  own  NEPA 
procedures  determine  that  a  category  of 
actions  does  not  have  a  significant 
effect  on  the  human  environment. 
However,  the  listing  of  certain  classes  of 
actions  which  are  categorically 
excluded  from  NEPA  only  raises  a 
presumption  that  any  such  actions  will 
not  significantly  affect  the  environment. 
For  those  circumstances  where  ERA  has 
reason  to  believe  that  a  significant 
impact  could  arise  from  the  grant  or 
denial  of  a  limited  use  exemption.  DOE's 
NEPA  guidelines  (10  CFR  Part  1021  et 
seq.)  provide  that  individual  proposed 
actions  will  be  reviewed  to  ascertain 
whether  an  environmental  assessment 
or  environmental  impact  statement 
would  be  required  for  any  individual 
action  which  is  listed  in  Subpart  D  of  the 
guidelines  as  categorically  excluded 
from  NEPA.  To  assist  us  in  making  this 
determination,  we  are  requiring  1)  that  a 
petitioner  for  any  of  these  exemptions 
certify  that  he  will  comply  with  alt 
applicable  environmental  permits  and 
approvals  prior  to  operating  the  facility, 
and  2)  that  he  complete  an 
environmental  checklist  designed  to 
determine  whether  the  facility  in 
question  will  have  an  impact  in  certain 
areas  regulated  by  specified  laws  which 
impose  consultation  requirements  on 
DOE.  This  will  allow  us  to  determine 
that  no  significant  impact  will  result,  or 
that  the  categorical  exclusion  does  not 
apply. 

It  should  be  stressed,  however,  that 
DOE  has  not  at  this  point  categorically 
excluded  the  above  exemptions.  Before 
doing  so  DOE  must  amend  its  NEPA 
guidelines,  allowing  in  the  process  for 
public  notice  and  comment.  In  the  event 
that  such  amendment  does  not  take 
place,  the  portions  of  these  regulations 
dealing  with  NEPA  compliance  for 
limited  use  exemptions  would  be 
revised  accordingly. 

Lack  of  Alternate  Fuel  Supply  (%%  503.21 
and  503.32) 

For  this  exemption  ERA  has  created 
an  alternative  evidentiary  submission 
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applicable  to  MFBI’s  which  will  be 
operated  less  than  600  hours  per  year, 
such  as  auxiliary  units  for  powerplants. 

In  such  cases,  the  petitioner,  will  be 
granted  an  exemption  based  on  a 
certification  that  (a)  the  use  of  the  unit 
will  be  so  bmited,  and  in  the  case  of 
permanent  exemptions,  (b)  only  the 
lowest  grade  of  petroleum  available  and 
feasible  will  be  used,  and  (c)  any 
necessary  environmentally  related  terms 
and  conditions  will  be  met. 

One  commenter  pointed  out  that  in 
§  505.21  (Lack  of  alternate  fuel  supply 
.  .  .  Temporary  Exemptions  for  New 
Powerplants),  the  paragraph  specifying 
a  maximum  duration  of  ten  years  for 
this  exemption  had  been  inadvertently 
omitted.  This  has  been  corrected  by 
adding  §  503.21(e)  which  specifies  that 
this  temporary  exemption  may  not 
exceed  ten  years  taking  into  account 
any  extensions  and  renewals. 

Environmental  Exemption  (%%  503.23  and 
503.34) 

A  number  of  commenters  said  that 
eligibility  for  this  exemption  should  not 
be  based  solely  on  the  capacity  to 
physically  achieve  applicable 
environmental  standards,  and  that 
instead  ERA  should  take  costs  of 
compliance  into  consideration. 

However,  based  on  experience  under 
the  interim  regulation,  ERA  believes  that 
the  appropriate  test  for  obtaining  an 
environmental  exemption  should 
continue  to  be  a  showing  of  physical 
impossibility  of  compliance  with 
environmental  requirements.  FUA 
provides  another  exemption — lack  of 
alternate  fuel  supply  at  a  cost  which 
does  not  substantially  exceed  the  cost  of 
using  imported  petroleum — in  which 
economic  considerations  relating  to  the 
cost  of  environmental  compliance  may 
be  raised. 

Some  commenters  suggested  that  ERA 
establish  guidelines  for  applicable 
technologies  which  can  be  utilized  at  a 
reasonable  cost.  This  goes  beyond 
ERA'S  responsibilities  in  implementing 
the  FUA.  Environmental  compliance 
must  be  examined  in  the  context  of 
available  pollution  control  equipment 
which  would  provide  an  appropriate 
reduction  of  pollutants,  since  best 
available  technology  is  evolving,  and  it 
is  the  responsibility  of  the  petitioner  to 
supply  this  information  as  a  part  of  his 
petition. 

One  commenter  suggested  that  a 
petitioner  should  be  allowed  to  make 
some  best  estimate  projections  rather 
than  detailed  analysis  of  environmental 
impacts.  Each  request  for  an 
environmental  exemption  will  be 
handled  on  a  case-by-case  basis,  and 
the  quality  of  evidence  submitted  will  be 


examined  for  its  adequacy  and 
completeness.  Any  questions  regarding 
the  nature  and  amount  of  evidence 
required  for  this  exemption  are  best 
raised  at  the  prepetition  conference. 

Several  comments  asserted  that 
denial  of  an  environmental  permit  by  a 
State  or  Federal  agency  should  be 
sufficient  proof  to  obtain  this  exemption. 
ERA  believes  that  the  denial  of  a 
Federal  or  State  environmental  permit  is 
but  one  basis  upon  which  a  case  for  an 
environmental  exemption  can  be  made, 
but  is  not  dispositive  evidence.  The 
scope  of  the  inquiry  of  permitting 
agencies — which  do  not,  for  example, 
consider  as  a  means  of  compliance  the 
burning  of  alternate  fuels  or  the  use  of 
alternate  technologies — is  different  than 
ERA’S  inquiry  under  FUA.  In  judging  the 
adequacy  of  any  submission,  ERA  will 
require  evidence  that  the  petitioner 
considered  all  reasonably  available 
alternate  fuels  and  all  reasonable 
methods  of  compliance. 

Several  commenters,  including  the 
Environmental  Protection  Agency^ 
objected  to  the  requirement  that 
petitioner  attempt  to  investigate  | 
available  regulatory  options,  including 
variances  and  State  Implementation 
Plan  revisions,  before  any  exemption  is 
granted.  We  continue  to  believe  that 
inquiry  into  all  options,  including 
variances  and  SIP  revisions,  is  clearly 
contemplated  by  FUA.  Our  rationale  for 
this  determination  was  extensively 
discussed  in  the  preamble  to  the  interim 
regulations  (44  FR  28963)  and  is 
unchanged.  In  the  alternative,  EPA 
suggested  that  the  regulations  be 
amended  to  state  that  the  absence  of 
this  information  will  not  preclude 
approval  of  an  exemption  request.  We 
disagree.  We  feel  that  this  is  tantamount 
to  deleting  this  requirement.  Any 
statement  to  this  effect  would  no  doubt 
ensure  that  this  information  would  not 
be  included  by  any  applicant. 

One  commenter  said  that  the 
environmental  exemption  should  be 
^  automatically  approved  whenever  a 
petitioner  demonstrates  that  it  is  located 
in  a  nonattainment  or  prevention  of 
significant  deterioration  (PSD)  area.  The 
final  rule  does  not  include  such  a 
provision,  since  the  Clean  Air  Act  and 
its  regulations  provide  procedures  by 
which  new  growth  may  be  allowed  in 
either  dirty  or  clean  air  areas,  and  it 
would  be  inconsistent  with  FUA  to 
reserve  such  growth  to  oil  or  gas  fired 
facilities.  These  available  regulatory 
options,  including  variances  and  SIP 
revisions,  must  be  explored  by  facilities 
seeking  to  locate  in  nonattainment  or 
PSD  areas. 


Future  Use  of  Synthetic  Fuel  (%  503.24) 

Commenters  expressed  concern  about 
the  need  for  adequate  criteria  for 
determining  what  will  be  considered  a 
“binding  contract"  and  whether  a 
contract  should  be  considered  binding, 
even  if  conditioned  upon  receiving  a 
DOE  exemption. 

ERA  recognizes  that  sellers  of 
synthetic  fuels  will  include  protective 
clauses  in  their  contracts.  Consequently, 
the  presence  of  reasonable  conditions  in 
a  contract  for  purchase  of  synthetic 
fuels  will  not  detract  fromtts  being 
considered  binding. 

An  exemption  may  be  granted  under 
this  section  on  the  basis  of  a 
certification.  In  response  to  the 
suggestion  of  commenters,  ERA  has 
limited  the  amount  of  information  which 
is  required  to  be  submitted  in  support  of 
a  petition  to  a  description  of  the 
synthetic  fuel  proposed  to  be  used. 

The  compliance  plan  contemplated  by 
this  exemption  has  been  split  into  a 
“preliminary"  and  “final”  compliance 
plan.  The  preliminary  compliance  plan 
which  is  to  be  submitted  with  the 
petition  shall  include  a  demonstration  of 
the  petitioner’s  good  faith  commitment 
to  use  synthetic  fuels.  The  synthetic  fuel 
exemption  may  be  granted  on  the  basis 
of  a  preliminary  plan,  but  will  not 
become  effective  until  acceptance  by 
ERA  of  the  final  plan  which  must 
include  copies  of  binding  contracts  and 
a  list  of  milestones  toward  synthetic  fuel 
use. 

Public  Interest  Exemption  (Section 
503.25) 

In  commenting  on  this  section  of  the 
interim  rule  the  Federal  Trade 
Commission  noted  that  there  was  some 
ambiguity  with  respect  to  the  policy 
note  regarding  the  concept  of  the  public 
interest  as  it  pertains  to  the  use  of 
alternate  fuels  and  as  it  pertains  to  the 
basis  upon  which  an  exemption  may  be 
granted  or  denied.  ERA  agrees  and  has 
adopted  as  part  of  the  policy  note  in  the 
final  rule  the  recommendation  provided 
by  the  FTC. 

ERA  received  comments  on  the 
temporary  public  interest  exemption 
urging  the  deletion  of  the  required 
demonstration  relating  to  the 
petitioner's  inability  to  comply  with  the 
applicable  FUA  prohibitions  except  in 
extraordinary  circumstances.  ERA 
agrees  that  this  standard  may  have  been 
too  restrictive,  and  has  deleted  the 
requirement  from  this  section. 

Several  commenters  objected  to  the 
requirement  of  a  fuel  mixture 
demonstration  under  §  503.25(c)(2). 
Under  that  section,  petitioners  had  to 
show  that  the  use  of  a  fuel  mixture  for 
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which  an  exemption  would  be  available 
(under  §  503.38]  would  not  be 
technically  or  economically  feasible 
during  the  period  of  the  requested  public 
interest  exemption.  ERA  reviewed  these 
comments  and  has  removed  the 
mixtures  requirements  to  expedite  the 
exemption  process.  However.  ERA 
reserves  the  right  to  consider  whether 
use  of  a  mixture  is  feasible  as  part  of  its 
public  interest  consideration  in  specific 
cases. 

One  commenter  called  attention  to  a 
perceived  need  for  ERA  to  establish  a 
categorical  temporary  public  interest 
exemption  for  facilities  assigned  a  high 
priority  curtailment  status  under  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 
ERA  has  concluded  that  a  high-priority 
status  does  not  justify  ERA’S 
establishing  a  blanket  public  interest 
exemption  for  those  facilities.  Petitions 
requesting  public  interest  exemptions  on 
these  grounds  will  be  decided  on  a  case- 
by-case  basis. 

Lack  of  Alternate  Fuel  Supply  /"§  503.31) 

In  the  preamble  to  the  Interim  rule, 
ERA  required  that  the  petitioner  solicit 
at  least  five  bids  from  suppliers  who 
could  reasonably  be  expected  to  supply 
an  adequate  and  reliable  supply  of 
alternate  fuel. 

The  comments  received  on  this 
requirement  stated  that  the  five-bid 
requirement  was  unreasonable  and  that 
the  number  of  bids  should  be 
determined  on  a  case-by-case  basis. 

ERA  believes  that  maintaining  the 
minimum  five-bid  requirement  for 
petitioners  for  permanent  exemptions  is 
reasonable.  Determining  the  appropriate 
number  of  bids  on  a  case-by-case  basis 
would  unnecessarily  delay  the 
processing  of  the  exemption  petition. 
However,  recognizing  that  there  may  be 
circumstances  when  it  may  not  be 
possible  to  obtain  five  bids,  ERA  will 
accept  fewer  upon  a  demonstration  that 
there  is  reasonable  justiHcation. 

Capital  A  vailability  Exemption 
(%  503.35) 

Section  212(a)  of  the  Act  reouires  ERA 
to  grant  a  permanent  exemption  from 
the  Act’s  prohibitions  due  to  the 
inability  of  a  petitioner  to  obtain 
adequate  capital  to  finance  an  alternate 
fuel-capable  unit. 

Several  of  the  commenters  stated  that 
ERA  has  restricted  the  availability  of 
the  exemption  by  requiring  that  utilities 
demonstrate  that  the  appropriate 
regulatory  authority  cannot  take 
necessary  action  to  permit  the  utility  to 
raise  the  required  additional  capital.  In 
recognition  of  the  size  distinction  set 
forth  in  Section  744  of  the  Act,  ERA  has 
retained  this  requirement  only  for 


utilities  which  have  a  total  system 
generating  capacity  greater  than  or 
equal  to  2000  megawatts. 

Permanent  Exemptions  for  State  and 
Local  Requirements  (%  503.36) 

Several  commenters  suggested  that 
ERA  is  not  authorized  to  require  that  a 
general  use  exemption  be  unavailable  as 
an  eligibility  requirement  to  obtain  this 
exemption.  In  the  case  of  installations, 
ERA  agrees  and  therefore  it  has  been 
deleted. 

Several  commenters  stated  that  the 
public  interest  analysis  should  be 
limited  to  an  investigation  to  determine 
if  any  evasion  of  the  Act  was  intended. 
ERA  has  concluded  that  the  information 
required  by  the  interim  rule  is  necessary 
to  ascertain  whether  there  was  collusion 
and  if  granting  the  exemption  is  in  the 
public  interest.  Therefore,  ERA  has  not 
limited  these  information  requirements 
as  suggested. 

Several  commenters  stated  that  local 
and  regional  requirements  of  an 
environmental  nature  should  be 
considered  by  ERA  as  a  basis  for  this 
exemption.  ERA  agrees  and  believes 
that  this  section  adequately  provides  for 
such  consideration. 

Cogeneration  (%  503.37) 

In  light  of  the  public  comments,  ERA 
has  decided  to  publish  another  Notice  of 
Proposed  Rulemaking  which  will 
provide  a  simpler  procedure  to  obtain 
exemptions  where  cogeneration  would 
result  in  oil  or  gas  savings.  Pending  this 
new  rulemaking,  ERA  will  continue  to 
consider  petitions  under  the  interim  rule 
regarding  this  exemption,  published  at 
44  FR  28950,  28994  and  29014  (May  17, 
1979). 

Permanent  Mixtures  Exemption 

503.38) 

Several  commenters  addressing  the 
permanent  mixtures  exemption  for 
MFBIs  suggested  that  there  is  no 
statutory  basis  for  ERA’s  inclusion  of 
those  amounts  of  petroleum  or  natural 
gas  excluded  from  the  “primary  energy 
source’’  by  definition  (§  500.2(a)  of  the 
interim  rule;  Section  103(a)(18)(A)  of 
FUA)  in  the  25  percent  minimum  of 
petroleum  or  natural  gas  proposed 
which  would  be  used  in  a  mixture. 

(§  500.28(b)  of  the  interim  rule).  ERA 
agrees  with  this  comment.  However,  as 
a  matter  of  statutory  interpretation,  ERA 
has  concluded  that  the  amount  of  fuel 
contemplated  by  Section  105(a)(18)(A)  of 
the  Act  and  the  minimum  amount  of 
natural  gas  and  petroleum  provided  by  a 
mixtures  exemption  would  be  used  for 
the  same  purposes. 

Therefore,  the  final  rule  contains  a 
provision  that  no  fuel  will  be  excluded 


from  the  definition  of  primary  energy 
source  where  a  mixtures  exemption  has 
been  granted,  since  ERA  has  determined 
that  the  minimum  amount  of  natural  gas 
or  petroleum  provided  by  a  mixtures 
exemption  to  maintain  reliability  of 
operation,  consistent  with  maintaining  a 
reasonable  level  of  full  efficiency  is  ii 
lieu  of  the  minimum  amount  required  for 
unit  ignition,  start-up,  testing,  flame 
stabilization  and  control  uses. 

One  commenter  noted  that  minimum 
amounts  of  petroleum  or  natural  gas 
used  for  emergency  purposes  should  not 
be  included  in  the  mixtures  calculation. 
ERA  notes  that  the  rule  so  provides. 

ERA  has  clarified  treatment  of 
petitions  with  respect  to  installations  for 
which  a  mixture  is  proposed  containing 
25  percent  or  less  natural  gas  or 
petroleum.  For  such  cases,  ERA  has 
established  a  certification  alternative 
where  the  petitioner  need  only  certify 
that  annual  use  of  natural  gas  or 
petroleum  will  be  25  percent  or  less,  and 
that  he  will  obtain  all  applicable 
environmental  permits  prior  to 
commencement  of  operations. 

Standard  terms  and  conditions  have 
been  established  for  the  certification 
alternative.  These  include  (a)  a  25 
percent  limit  on  oil  and  gas  use;  (b) 
insulation  and  maintenance 
requirements:  (c)  required  use  of  only 
the  lowest  grade  of  petroleum  available 
and  feasible:  and  (d)  any  environment 
related  terms  and  conditions  which  ERA 
deems  necessary  for  it  to  impose  in 
order  to  fulfill  its  obligations  under 
various  environmental  requirements. 

A  commenter  suggested  that  a 
streamlined  exemption  for  new  coal- 
fired  units  that  can  operate  at  a  very 
low  firing  rate  on  gas  or  oil  be 
established.  The  mixtures  exemption  is 
available  to  cover  such  situations. 

Emergency  Exemption  (%  503.39) 

ERA  has  simplified  the  criteria  and 
the  procedures  for  requesting  this 
permanent  exemption.  The  final  rule 
requires  a  certiHcation  from  a  duly 
authorized  officer  that  (1)  the  operation 
of  a  unit  under  the  exemption  will  occur 
only  in  accordance  with  the  definition  of 
emergency;  (2)  use  of  mixtures  is  not 
economically  or  technically  feasible; 
and  (3)  that  all  applicable  environmental 
permits  will  be  obtained  prior  to 
commencement  of  operations.  The 
petitioner  is  also  required  to  provide  a 
limited  amount  of  specific  information 
relating  to  environmental  matters.  For  a 
powerplant,  a  petitioner  must 
demonstrate  that  despite  reasonably 
good  faith  efforts,  there  is  no  alternative 
supply  of  electric  power  available 
within  a  reasonable  distance  at  a 
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reasonable  cost  without  impairing  short- 
run  or  long-run  reliability. 

The  final  rule  also  requires  that  an 
annual  report  describing  the  energy  use 
and  a  breakdown  of  monthly  fuel 
consumption  be  filed  at  the  end  of  each 
12-month  period  from  the  effective  date 
of  the  exemption. 

Standard  terms  and  conditions  have 
been  established  in  the  case  of  petitions 
for  emergency  exemptions.  These 
include  (a)  a  requirement  that  operation 
of  the  unit  will  occur  only  in  accordance 
with  the  deHnition  of  “emergency":  (b) 
insulation  and  maintenance 
requirements:  (c)  required  use  of  only 
the  lowest  grade  of  petroleum  available 
and  feasible  and  in  the  case  of 
powerplants,  construction  with  the 
capability  to  use  the  lowest  grade 
petroleum  available:  and  (d)  any  related 
terms  and  conditions  which  ERA  deems 
necessary  for  it  to  impose  in  order  to 
fulfill  its  environmental  obligations. 

Reliability  (%  503.40) 

ERA  has  initiated  a  change  in  the 
regulations  to  remove  the  duplication  of 
the  demonstrations  required  by  the  “no 
alternative  power  showing"  and  the 
reliability  exemption.  Under  the  interim 
regulations  a  petitioner  for  a  reliability 
exemption  was  required  to  meet  the 
evidentiary  requirements  relating  to  the 
alternative  supply  of  power  (§  503.S),  as 
well  as  for  the  reliability  exemption 
(§  503.40).  The  final  regulations  have 
been  revised  to  indicate  that  if  a 
petitioner  applies  for  a  reliability 
exemption,  the  demonstration  for  that 
exemption  will  satisfy  the  requirements 
of  §  503.8. 

Several  commenters  suggested  that 
the  loss  of  load  criterion  for  large  pools 
or  interconnections  should  be  one  day  in 
ten  years  rather  than  the  standards 
provided  in  the  interim  rule.  The 
commenters  contend  that  the  one  day  in 
ten  years  standard  would  be  in  line  with 
current  industry  practice  for  measuring 
reliability.  While  this  industry  standard 
may  be  appropriate  for  utility 
construction  planning  purposes,  it  does 
not  take  appropriate  cognizance  of  the 
objectives  of  the  Fuel  Use  Act. 

Therefore,  ERA  has  retained  in  these 
regulations  the  standard  as  stated  in  the 
interim  regulations.  A  more  extensive 
discussion  of  this  issue  is  contained  in 
the  preamble  to  the  interim  rules  at  44 
FR  28968  (May  17, 1979). 

ERA  also  noted  that  while  a  petitioner 
may  use  the  loss  of  load  probability 
(LOLP)  technique,  computed  on  a 
regional  basis  to  calculate  impaired 
reliability,  this  is  not  the  exclusive 
criterion  which  ERA  will  consider  in 
determining  eligibility  for  the  exemption. 
This  exemption  specifically  allows  a 


petitioner  to  demonstrate  impaired 
reliability  using  criteria  other  than 
LOLP. 

One  commenter  noted  that  for 
purposes  of  calculating  LOLP,  ERA 
should  consider  all  occurrences  of 
inadequate  generation  on  a  given  day  to 
constitute  a  “day”  of  outage.  ERA 
agrees,  and  has  inserted  a  note 
following  §  503.40(a)(2)(iii)  dealing  with 
the  LOLP  calculation.  The  note  states 
that  when  a  capacity  deficit  occurs  one 
or  more  times  in  one  day.  that  event 
constitutes  a  one  day  loss  of  load. 

Several  commenters  suggested  that 
ERA  should  permit  the  continued  use  of 
oil  and  gas  beyond  the  exemption  period 
if  doing  so  would  reduce  a  system’s 
consumption  of  oil  and/or  gas.  The 
commenters  further  added  that  this 
would  encourage  greater  use  of 
combined  cycle  units.  ERA  recognizes 
that  in  some  cases  an  extension  of  the 
exemption  period  may  be  appropriate 
and  will  entertain  such  requests  from 
petitioners  on  a  case-by-case  basis. 

Peakload  Powerplants  (%  503.41) 

Several  commenters  felt  that  ERA’S 
requirement  that  peakload  units  be  used 
solely  to  meet  peakload  demand 
exceeds  the  bounds  of  administrative 
discretion  given  to  ERA  by  Congress  in 
FUA.  It  was  noted  that  Congress  defined 
the  term  “peakload  powerplant"  in 
terms  of  annual  generation  of  electricity 
(the  equivalent  of  1500  hours  at  design 
capacity  during  any  twelve-month 
calendar  period)  expressed  in  kilowatt 
hours.  The  commenters  believe  that 
ERA  has  no  authority  to  redefine  or  to 
replace  this  statutory  definition  with 
another  definitionl)ased  on  the  type  of 
demand  for  the  electrical  generation. 
Furthermore,  the  commenters  pointed 
out  that  peaking  units  have  historically 
been  used  for  other  purposes. 

In  response  to  these  comments,  ERA 
notes  that  the  Conference  Report  states 
that,  in  order  to  use  petroleum  or  natural 
gas  for  peakload  purposes  and  to  build  a 
peakload  powerplant  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source,  a  petitioner  must  certify  that  the 
proposed  powerplant  will  operate  solely 
for  peakload  purposes.  The  certification 
is  to  be  made  in  the  form  prescribed  by 
ERA  and  will  run  for  the  life  of  the 
powerplant.  Accordingly,  ERA  may 
require  the  petitioner  to  certify  that  the 
use  of  the  powerplant  is  to  meet 
peakload  demand.  Regarding  the  other 
uses  for  which  peakload  powerplants 
have  been  historically  used,  ERA  notes 
that  other  exemptions,  as  well  as  the 
emergency  provisions  of  Part  501, 
Subpart  M,  may  be  available  to  cover 
circumstances  such  as  forced  outages. 


maintenance  periods,  refueling  down 
time,  adverse  periods  of  hydro 
operation,  fuel  shortages,  emergencies 
on  neighboring  systems,  and  other  types 
of  emergencies. 

Comments  concerning  the  reporting 
requirement  contained  in  the  interim 
rules  asked  ERA  to  phrase  this 
requirement  in  terms  of  kilowatt  hours 
of  generation  rather  than  in  actual  hours 
of  generation  so  that  this  subsection  will 
be  consistent  with  the  FUA  definition  of 
peakload  powerplant.  ERA  agrees,  and 
the  final  rule  has  been  revised 
accordingly. 

Several  commenters  recommended 
that  the  final  regulations  acknowledge 
the  exception  from  the  penalty 
provisions  of  the  Act.  ERA  has  done  so 
in  this  final  rule  for  emergency  use  of  a 
peakload  unit. 

Some  of  the  comments  received 
recommended  that  ERA  grant  system- 
wide  peakload  exemptions  that  would 
allow  for  the  use  of  a  single  unit  in 
excess  of  the  1500  hour  requirement,  but 
not  in  excess  of  an  amount  equal  to  1500 
kilowatt  hours  of  electrical  generation 
times  the  combined  design  capacity  of 
all  of  the  peaking  units  in  the  system. 
ERA  is  unable  to  adopt  this  approach 
because  FUA  is  a  unit  specific  statute 
and  cannot  be  made  applicable  to 
systems  without  legislative  modification 
of  the  existing  statutory  provisions. 

Some  of  the  commenters  objected  to 
the  distinction  that  ERA  has  drawn  with 
respect  to  units  other  than  combustion 
turbines  for  peakload  use.  Since 
combustion  turbines  are  more  efficient 
for  peakload  use  than  other  types  of 
units,  ERA  believes  that  it  is  appropriate 
to  examine  an  asserted  need  for  a 
noncombustion  turbine  unit  for  peaking 
purposes,  in  light  of  factors  which  offset 
the  higher  operating  costs  associated 
with  combustion  turbines  and  tend  to 
encourage  their  installation  and  use. 
Such  factors  include  the  relatively  short 
period  of  time  for  installing  such 
capacity  (roughly  18  months  versus 
several  years  for  baseload  capacity)  and 
differences  in  investment  costs. 

After  considering  the  many  comments 
that  favored  the  granting  of  the 
peakload  exemption  upon  certification, 
in  the  absence  of  special  circumstances 
requiring  additional  information,  a 
petition  for  a  peakload  exemption  for  a 
combustion  turbine  unit  will  be  granted 
based  on  the  petitioners  certification 
that  (a)  operation  will  be  limited  to 
peakload  purposes,  (b)  that  the  unit  will 
not  exceed  the  1500  kilowatt  hours  limit, 
(c)  that  all  applicable  environmental 
permits  will  be  obtained  prior  to 
commencement  of  operations,  and  (d)  if 
natural  gas  is  to  be  used,  submission  of 
a  certification  by  the  Administrator  of 
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the  Environmental  Protection  Agency. 

The  petitioner  is  also  required  to 
provide  a  limited  amount  of  specified 
information  relating  to  environmental 
matters. 

ERA  has  added  a  new  subsection 
setting  forth  standard  terms  and 
conditions  for  a  peakload  exemption  for 
combustion  turbines  based  on  a 
certification.  These  conditions  include 
(a)  limitations  in  kilowatt  hour 
production;  (b)  certification  of  those 
hours  each  month  in  which  the 
petitioner's  hourly  load  as  peakload 
hours  will  exceed  80  percent  of  the 
standard  monthly  maximum  hourly  load; 

(c)  required  use  of  only  the  lowest  grade 
of  petroleum  available  and  feasible;  and 

(d)  any  terms  and  conditions  which  ERA 
deems  necessary  in  order  to  fulfill  its 
environmental  obligations. 

One  commenter  recommended  that 
ERA  include  in  its  peakload  exemption 
regulations  a  heat  rate  limitation  of 
10.000  Btu's  per  kilowatt  hour  for 
peakload  gas  turbine  powerplants, 
because  gas  turbine  regenerators  are 
readily  available  which  would  make 
practical  gas  turbine  powerplants  with 
heat  rates  of  9800  Btu's  per  kilowatt 
hour  or  less.  The  commenters  believed 
that  such  an  addition  to  the  regulations 
would  encourage  the  use  of  this 
equipment  with  a  resulting  15-30  percent 
reduction  in  fuel  use.  ERA  believes  that 
regenerators  require  additional  study 
and  consideration,  and  therefore  the 
recommendations  regarding  heat  rate 
limitations  for  peakload  powerplants 
have  not  been  adopted. 

Intermediate  Load  Powerplants 
(%  503.42) 

One  commenter  noted  that  reporting 
requirements  should  be  expressed  in 
terms  of  kilowatt  hours  of  generation, 
not  actual  hours,  in  order  to  be 
consistent  with  the  statutory  definition 
of  an  intermediate  load  powerplant. 

ERA  has  accepted  this  comment  and 
revised  §  503.42  accordingly. 

In  the  preamble  to  the  interim 
regulations,  ERA  invited  comments 
concerning  an  alternate  approach  for 
interpreting  the  phrase  “equivalent 
capacity”  in  Section  212(b)(1)(B)  of  the 
Act.  ERA  received  numerous  comments 
criticizing  the  suggested  alternate 
approach,  and  has  therefore  decided  to 
retain  the  “equivalent  capacity”  concept 
in  this  final  rule.  ' 

Several  commenters  objected  to  the 
requirement  under  §  503.42  (b)(7)  that  a 
petitioner  for  the  intermediate  load 
exemption  must  identify  the  specific 
synthetic  fuels  that  the  proposed  unit 
will  be  designed  to  use.  These 
commenters  stated  that  the  Act  does  not 
require  the  study  of  a  particular 


synthetic  fuel:  rather,  it  requires  the 
facility  to  be  constructed  with  general 
synthetic  fuel  capability.  ERA  intends  to 
require  petitions  for  the  intermediate 
load  exemption  to  only  identify  the 
types  of  synthetic  fuel  that  the  unit  is 
being  designed  for  along  with  the  units 
design  specifications. 

Permanent  Exemption  for  Scheduled 
Equipment  Outage  (%  503.43) 

In  the  interim  regulations  we  stated 
that  if  the  annual  scheduled  outages  did 
not  exceed  21  days,  the  petitioners 
would  not  have  to  conduct  an  alternate 
fuels  search.  Upon  consideration  of 
comments,  ERA  has  modified  the 
regulations  so  that  if  projected  use  of  the 
proposed  unit  does  not  exceed  an 
average  of  28  days  per  year  over  any 
three-year  period,  the  petitioner  need 
only  submit  a  certification  with  certain 
specified  terms.  If  total  use  exceeds  this 
level  of  use,  the  evidentiary 
requirements  have  been  left 
substantially  unchanged. 

Standard  terms  and  conditions  have 
been  established  in  the  case  of  petitions 
for  scheduled  outage  exemptions  which 
are  obtained  by  certification.  These 
include  (a)  a  maximum  limit  on  use  of 
the  unit  for  scheduled  outages  purposes 
only;  (b)  insulation  and  maintenance 
requirements;  (c)  required  use  of  only 
the  lowest  grade  of  petroleum  feasible 
and  available;  and  (d)  any  terms  and 
conditions  which  ERA  deems  necessary 
for  ERA  to  fulfill  its  environmental 
obligations. 

III.  Procedural  Matters 

A  Final  Environmental  Impact 
Statement  (FEIS)  was  prepared  pursuant 
to  the  National  Environmental  Policy 
Act  (NEPA).  The  FEIS  may  be  obtained 
from  ERA,  2000  M  Street,  NW.,  Room  B- 
110,  Washington.  D.C.  20461,  (202)  653- 
4055. 

Under  Executive  Order  No.  12044  and 
Department  of  Energy  Implementing 
Order  2030.1,  a  final  regulatory  analysis 
shall  be  made  available  to  the  public  at 
the  time  that  final  rules  are  adopted, 
unless  a  waiver  has  been  granted  by  the 
Secretary  or  Deputy  Secretary,  The 
Deputy  Secretary  has  granted  such  a 
waiver  since  the  regulatory  analysis  as 
prepared  is  devoted  almost  entirely  to 
the  cost  calculation,  which  will  be  the 
subject  of  a  new  proposed  rule  to  be 
issued  shortly.-  u.ri  ,/  • 

The  final  regulatory  analysis  relating 
to  this  final  rule  will  be  made  available 
in  conjunction  with  the  notice  of 
proposed  rulemaking  on  the  cost 
calculation. 

These  final  rules  must  be  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  under  the 


provisions  of  the  Federal  Reports  Act. 
Any  compliance  with  the  data  collection 
provisions  of  these  final  rules  may 
require  revision  or'additibns  as  a  result 
of  OMB’s  action.  ' ' 

(Department  of  Energy,  Organization  Act. 
Public  Law  95-96:  Powerplant  and  Industrial 
Fuel  Use  Act  of  1978,  Public  Law  95-620.  E.O. 
12009,  42  FR  46267) 

In  consideration  of  the  foregoing.  Part 
503  as  amended,  of  Subchapter  E  of 
Chapter  II,  Title  10  of  the  Code  of 
Federal  Regulations,  titled  “Alternate 
Fuels,"  is  hereby  adopted  as  a  final  rule 
and  is  effective  on  [60  days  after  date  of 
publication], 

10  CFR  503.5  and  505.5  are  revoked 
upon  publication  of  this  final  rule.  The 
remaining  provisions  of  10  CFR  Part  505, 
except  for  §  505.27  (Cogeneration),  are 
deleted  on  the  effective  date  of  this  final 
rule. 

Issued  in  Washington,  D.C..  May  30. 1980. 
Hazel  R.  Rollins, 

Administrator,  Economic  Regulatory 
A  dministration. 

1.  Section  503.5  of  the  interim  rule 
(published  at  44  FR  28978,  May  17,  1979) 
is  revoked,  effective  June  6, 1980. 

2.  Section  503.37  (Cogeneration)  of  the 
interfhi  rule  remains  in  effect.  The 
Economic  Regulatory  Administration 
intends  to  issue  a  Notice  of  Proposed 
Rulemaking  before  issuing  final 
regulations  implementing  the 
Cogeneration  Exemption.  Section  503.37 
will  remain  in  effect  until  superseded  by 
a  final  rule. 

3.  The  remainder  of  Part  503,  including 
the  Part  heading,  is  adopted  as  final  and 
revised  to  read  as  set  forth  below, 
effective  August  5, 1980. 

PART  503— NEW  FACILITIES 

Subpart  A— Prohibitions 

Sec. 

503.1  Purpose  and  scope. 

503.2  Prohibitions  (powerplants). 

503.3  Prohibitions  (installations). 

Subpart  B— General  Requirements  for 
Exemptions 

503.4  Purpose  and  scope. 

503.5  Contents  of  petition. 

503.6  Cost  calculations  for  new  facilities. 
[Reserved] 

503.7  State  approval — general  requirement 
for  new  powerplants. 

503.8  No  alternate  power  supply — general 
requirement  for  certain  exemptions  for 
new  powerplants. 

503.9  Use  of  mixtures — general  requirement 
for  certain  permanent  exemptions. 

503.10  Use  of  fluidized  bed  combustion  not 
feasible — general  requirement  for 
permanent  exemption^. 

503.11  Alternative  sites— general 
requirem.ent  for  permanent  exemptions 
for  new  powerplant^. 
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Sec. 

503.12  Terms  and  conditions;  compliance 
plans. 

503.13  Conservation  measures. 

503.14  Petroleum  and  natural  gas 
consumption. 

503.15  Environmental  impact  analysis. 

503.16  Fuels  search. 

Subpart  C— Temporary  Exemptions  for 
New  Facilities 

503.20  Purpose  and  scope. 

503.21  Lack  of  alternate  fuel  supply. 

503.22  Site  limitations. 

503.23  Inability  to  comply  with  applicable 
environmental  requirements. 

503.24  Future  use  of  synthetic  fuels. 

503.25  Public  interest. 

Subpart  D— Permanent  Exemptions  for  New 
Facilities 

503.30  Purpose  and  scope. 

503.31  Lack  of  alternate  fuel  supply  for  the 
first  10  years  of  useful  life. 

503.32  Lack  of  alternate  fuel  supply  at  a  cost 
which  does  not  substantially  exceed  the 
cost  of  using  imported  petroleum. 

503.33  Site  limitations. 

503.34  Inability  to  comply  with  applicable 
environmental  requirements. 

503.35  Inability  to  obtain  adequate  capital. 

503.36  State  or  local  requirements. 

503.37  Cogeneration. 

503.38  Permanent  exemption  for  certain  fuel 
mixtures  containing  natural  gas  or 
petroleum. 

503.39  Emergency  purposes. 

503.40  Permanent  exemption  for 
powerplants  necessary  to  maintain 
reliability  of  service. 

503.41  Peakload  powerplants. 

503.42  Intermediate  load  powerplants. 

503.43  Scheduled  equipment  outages  for 
installations. 

503.44  Product  or  process  requirements 
(Reserved). 

Authority;  (Department  of  Energy 
Organization  Act,  Pub.  L.  95-91,  91  Stat.  565 
(42  U.S.C.  7101  et  seq);  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978,  Pub.  L.  95- 
620.  92  Stat.  3289  (42  U.S.C.  8301  et  seq);  E.O. 
12009.  42  FR  4267,  September  15, 1977. 

Subpart  A— Prohibitions 

§503.1  Purpose  and  scope.  ' 

This  subpart  sets  forth  the  statutory 
prohibitions  imposed  by  the  Act  upon 
new  powerplants  and  major  fuel  burning 
installations  (MFBI’s).  The  prohibitions 
in  this  subpart  apply  to  all  new  electric 
powerplants  and  MFBI's  unless  an 
exemption  has  been  granted  by  ERA 
under  Subparts  C  and  D  of  this  Part. 

Any  person  who  owns,  controls,  rents, 
leases  or  operates  a  new  powerplant  or 
MFBI  which  is  subject  to  the 
prohibitions  may  be  subject  to  sanctions 
provided  by  the  Act  of  these  regulations. 

§  503.2  Prohibitions  (powerplants). 

(a)  Section  201  of  the  Act  prohibits, 
unless  an  exemption  has  been  granted 
under  Subparts  C  or  0  of  this  Part,  the 
following; 


(1)  The  use  of  petroleum  or  natural  gas 
as  a  primary  energy  source  in  any  new 
electric  powerplant;  and 

(2)  The  construction  of  any  new 
powerplant  without  the  capability  to  use 
an  alternate  fuel  as  a  primary  energy 
source. 

(b)  For  purposes  of  the  prohibition  set 
forth  in  paragraph  (a)(2)  of  this  section  a 
powerplant  will  be  considered  to  be 
constructed  with  the  capability  to  use  an 
alternate  fuel  if  it  is  able  to  use.  in 
compliance  with  applicable 
environmental  requirements,  an 
alternate  fuel  as  a  primary  energy 
source  at  the  time  it  becomes 
operational  or  at  the  expiration  of  a 
temporary  exemption. 

§  503.3  Prohibitions. 

(a)  Prohibition  on  the  Use  of  Natural 
Gas  or  Petroleum  as  a  Primary  Energy 
Source  in  Boilers.  Section  202  (a)  of  the 
Act  prohibits,  unless  an  exemption  has 
been  granted  under  Subpart  C  or  D  of 
this  Part,  the  use  of  petroleum  or  natural 
gas  as  a  primary  energy  source  in  any 
new  MFBI  which  consists  of  a  boiler. 

(b)  Prohibition  on  the  Use  of  Natural 
Gas  or  Petroleum  as  a  Primary  Energy 
Source  in  Nonboilers. — (1)  Prohibition 
by  Rule. 

(i)  ERA  may  prohibit,  by  issuance  of  a 
rule,  the  use  of  petroleum  or  natural  gas 
as  a  primary  energy  source  by  certain 
prescribed  categories  of  new  MFBI’s 
which  consist  of  a  combustion  turbine 
unit,  combined  cycle  unit  or  internal 
combustion  engine. 

(ii)  In  any  such  rulemaking 
proceeding,  ERA  will  consider  any 
special  circumstances  or  characteristics 
of  the  category  of  such  MFBI’s  that 
would  be  prohibited  from  using  natural 
gas  or  petroleum  as  a  primary  energy 
source.  Factors  to  be  considered  include 
the  overall  technical  capability  of  units 
within  the  category  to  burn  an  alternate 
fuel,  as  well  as  the  size  and  geographic 
location  of  such  units.  ERA  will  consider 
all  other  circumstances,  characteristics, 
and  factors  it  deems  relevant  and 
appropriate  that  are  brought  to  its 
attention. 

(iii)  Application  of  a  final  rule 
promulgated  under  this  subsection  shall 
be  stayed  with  respect  to  an  installation 
subject  to  such  rule  while  ERA  is 
considering  a  petition  for  an  exemption 
which  is  filed  in  accordance  with 
Subpart  F  of  Part  501  within  60  days 
after  publication  of  the  final  rule  in  the 
Federal  Register.  The  stay  will  remain  in 
effect  pending  judicial  review  of  ERA’S 
action  upon  such  exemption  petition. 

(iv)  No  final  rule  will  apply  to  an 
installation  that — 

(A)  Has  received  any  final  order 
containing  a  comparable  prohibition: 


(B)  Has  received  a  proposed  order  but 
did  not  receive  a  final  order  because  of 
a  demonstration  that  the  installation 
qualified  or  would  have  qualified  for  an 
exemption  under  the  Act;  or 

(C)  Has  been  granted  an  exemption  in 
accordance  with  Subparts  C  and  D; 

(2)  Prohibition  by  order. 

(i)  ERA  may  prohibit,  by  order,  the  use 
of  natural  gas  or  petroleum  as  a  primary 
energy  source  in  an  installation  which 
consists  of  a  combustion  turbine  unit, 
combined  cycle  unit  or  internal 
combustion  engine,  if  ;that  installation 
has  not  been  identified  as  a  member  of  a 
category  subject  to  a  final  rule  in 
accordance  with  §  503.3(b)(l)(i)  at  the 
time  of  the  issuance  of  the  proposed 
order. 

(ii)  ERA  shall  not  issue  a  final  order  to 
an  installation  covered  by  this 
subsection  if  it  can  be  demonstrated 
that  the  installation  is  eligible  for  an 
exemption.  However,  if  the  installation 
is  eligible  only  for  a  temporary 
exemption,  ERA  may  issue  a  final  order 
that  will  take  effect  at  the  expiration  of 
the  temporary  exemption. 

(iii)  If  ERA  does  not  issue  a  final 
prohibition  order  because  a  facility 
qualifies  for  a  permanent  exemption,  or. 
if  the  effective  date  of  the  order  is 
delayed  during  the  period  that  a 
temporary  exemption  is  effective.  ERA 
shall  take  appropriate  action  to  assure 
compliance  with  the  same  requirements 
including  terms  and  conditions,  if  any, 
or  would  have  been  contained  in  an 
order  if  an  exemption  would  have  been 
granted. 

(3)  Limitation.  ERA  may  not  prohibit 
the  use  of  petroleum  or  natural  gas  in  an 
installation  covered  by  this  subsection  if 
acquisition  or  construction  of  such 
installation  was  begun  before  the  date 
the  proposed  rule  or  proposed  order 
containing  the  prohibition  was 
published.  Under  such  circumstances. 
ERA  will  consider  the  installation  to  be 
an  “existing”  installation  for  purposes  of 
Title  III  of  the  Act, 

Subpaii  B— General  Requirements  for 
Exemptions 

§  503.4  Purpose  and  scope. 

This  subpart  establishes  the  general 
requirements  necessary  to  qualify  for 
either  a  temporary  or  permanent 
exemption  under  this  Part  and  sets  out 
the  methodology  for  calculating  the  cost 
of  using  an  alternate  fuel  and  the  cost  of 
using  imported  petroleum. 

§  503.5  Contents  of  petition. 

Before  ERA  will  accept  a  petition  for 
either  a  temporary  or  permanent 
exemption  under  this  Part,  the  petition 
must  include  all  of  the  evidence  and 
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information  required  in  this  Part  and 
Part  501. 

§  503.6  Cost  calculations  for  new  facilities 
(reserved). 

§  503.7  State  approval— general 
requirement  for  new  powerpiants. 

(a)  Where  approvals  by  the 
appropriate  State  regulatory  authority 
are  required  prior  to  the  construction  or 
use  of  a  new  powerplant.  a  petition  for 
an  exemption  for  consideration  by  ERA 
may  be  submitted  to  ERA  prior  to 
obtaining  such  approvals  from  the  State 
regulatory  authority. 

(b)  An  exemption  granted  for  a 
powerplant  shall  not  become  effective 
until  an  adequate  demonstration  has 
been  made  to  ERA  that  all  applicable 
approvals  required  by  the  State 
regulatory  authorities  have  been 
obtained. 

§  503.8  No  alternate  power  supply- 
general  requirement  for  certain  exemptions 
for  new  powerpiants. 

(a)  Application.  To  qualify  for  an 
exemption  except  in  the  case  of  an 
exemption  for  peakload  powerpiants.  or 
an  exemption  for  cogeneration  units. 
Section  213(c)  of  the  Act  requires  a 
demonstration  that  despite  reasonable 
good  faith  efforts,  there  is  no  alternative 
supply  of  electric  power  available 
within  a  reasonable  distance  at  a 
reasonable  cost  without  impairing  short- 
run  or  long-run  reliability  of  service.  If  a 
petitioner  is  unable  to  demonstrate  that 
there  is  no  alternate  supply  during  the  . 
first  year  of  operation.  ERA  will 
conclude  that  the  absence  of  the 
proposed  powerplant  will  not  impair 
short-term  reliability  of  service,  and  as  a 
result  will  not  grant  the  exemption.  Such 
action  would  not  impair  long-term 
reliability  of  service,  since  a  petition 
may  be  submitted  for  a  powerplant  that 
would  begin  operation  in  a  subsequent 
year. 

(b)  Criteria.  ERA  will  determine  that 
there  is  no  alternate  supply  of  power  if  a 
petitioner  demonstrates  all  of  the 
following: 

(1)  A  diligent  effort  has  been  made  to 
reduce  the  need  for  the  power  from  the 
proposed  plant  by  implementing  within 
the  system  whatever  conservation 
measures  are  available  and  cost 
effective,  including  increasing  the 
availability  of  alternate  fuel-fired  plants 
and  by  taking  whatever  measures  are 
available  to  encourage  or  assist 
customers  in  implementing  cost- 
effective  conservation.  In  judging 
whether  a  conservation  measure  is  cost- 
effective,  the  cost  of  providing  such 
capacity  or  energy  by  conservation 
should  be  compared  with  the  life  cycle 
cost  of  capacity  or  energy  from  the 


proposed  plant  including  capital, 
operations  and  maintenance  expenses, 
and  fuel  based  on  imported  petroleum 
prices. 

(2)  A  diligent  effort  has  been  made  to 
purchase  firm  power  for  the  first  year  of 
operation  to  cover  all  or  part  of  the 
projected  shortfall  at  a  cost  that  is  less 
than  10  percent  above  the  annualized 
cost  of  generating  power  from  the 
proposed  plant  (including  the  capital, 
operation  and  maintenance  expenses, 
and  fuel  at  imported  petroleum  prices). 

(3) (i)  Despite  these  efforts,  the  reserve 
margin  in  the  petitioner's  electric  region, 
in  the  absence  of  the  proposed  plant, 
would  fall  below  20  percent  during  the 
first  year  of  proposed  operation;  or 

(ii)  Despite  these  efforts,  the  reserve 
margin  will  be  greater  than  20  percent 
and  it  can  be  demonstrated  that 
reliability  of  service  would  be  impaired. 
In  such  case,  the  demonstration  must  be 
related  to  factors  not  included  in  the 
calculation  of  reserve  margin,  such  as 
transmission  constraints. 

(c)  Evidence.  The  petition  must 
include  the  following  evidence  in  order 
to  make  the  demonstration  required  by 
this  section: 

(1)  The  estimated  peak  demand  for  the 
system  and  the  coincident  peak  demand 
for  the  electric  region  for  the  first  year  of 
operation  of  the  proposed  plant. 

(2)  The  corresponding  capacity 
projections,  as  well  as  any  existing 
commitments  by  the  system  to  purchase 
or  sell  power  during  that  year. 

(3)  Evidence  that  firm  power  contracts 
have  been  solicited  for  the  proposed 
first  year  operation,  via  letters  to  all 
potential  sources  (including  non-utility 
sources)  within  or  contiguous  to  the 
electric  region,  and  also  via 
advertisements. 

(4)  A  calculation  of  the  delivered  cost 
of  the  firm  purchased  power  offered  in 
response  to  the  solicitation(s)  along  with 
a  detailed  description  of  the  method  by 
which  the  annual  cost  of  the  purchased 
power  is  determined.  Where  relevant, 
the  FERC  Tariff  Identifications  intended 
as  the  basis  for  the  purchase  power 
contracts  under  negotiation  (including 
the  service  schedules  and/or  exhibits 
which  would  apply  to  these  contracts) 
should  be  provided. 

(5)  A  calculation  of  the  cost  of  power 
from  the  proposed  plant  during  its  initial 
year  of  operation.  'The  petitioner  may 
select  the  method  of  calculation, 
provided  that  the  resulting  cost  may  be 
meaningfully  compared  with  the  cost  of 
purchased  power.  The  calculation  must 
include  expenses  due  to  capital, 
operations  and  maintenance,  and  fuel  at 
imported  petroleum  prices.  The 
petitioner  may  include  cost  effects  of  the 
economic  dispatch  of  plants.  The 


number  of  kilowatt  hours  being 
compared  from  the  proposed  plant  and 
the  purchased  power  should  be  the 
same. 

(6)  A  description  of  the  measures  that 
will  have  been  taken  prior  to  initial 
operation  of  the  proposed  plant  to 
reduce  energy  losses  within  the 
petitioner’s  own  system,  to  improve  the 
operational  reliability  of  its  existing 
non-oil-  or  gas-fired  plants,  to  improve 
its  ability  to  meet  peak  demand  without 
new  capacity,  and  to  encourage  or  assist 
its  customers  in  implementing  cost- 
effective  conservation  measures. 

(7)  Estimates  of  the  kilowatt  and 
kilowatt-hour  savings  that  would  result 
from  the  conservation  measures. 

(8)  A  calculation  of  the  net  capacity 
shortfall  in  the  first  year  of  the  proposed 
operation  (compared  to  a  20  percent 
reserve  margin)  if  the  proposed  plant  is 
not  built  but  all  the  reasonable  purchase 
and  conservation  opportunities  referred 
to  above  are  pursued  with  diligent  good 
faith  effort. 

(d)  FERC  Consultation.  ERA  will 
forward  a  copy  df  any  petition  for  which 
a  showing  is  required  under  this  section 
to  FERC  promptly  after  it  is  filed  with 
ERA,  and  ERA  will  consult  with  FERC 
before  making  a  finding  on  “no 
alternative  supply  of  power.” 

§  503.9  Use  of  mixtures— general 
requirement  for  certain  permanent 
exemptions. 

(a)  Application.  Except  in  the  case  of 
an  exemption  for  peakload  powerpiants 
or  certain  fuel  mixtures.  ERA  will  not 
consider  a  petition  for  any  permanent 
exemption  provided  for  in  Section  212  of 
the  Act  unless  the  use  of  a  mixture(s)  for 
which  an  exemption  under  §  503.38  (Fuel 
mixtures)  of  these  regulations  would  be 
available  has  been  considered. 

(b)  Demonstration.  ERA  will  deny  any 
exemptions  except  for  peakload 
powerpiants  or  certain  fuel  mixtures 
unless  a  petitioner  demonstrates  that 
use  of  such  a  mixture(s)  is  not 
economically  or  technically  feasible.  In 
order  to  make  the  demonstration 
required  by  this  section  a  petitioner 
must  show  the  following: 

(1)  For  any  mixture  for  which  an 
exemption  under  §  212(d)  of  the  Act 
would  be  available,  were  it  required, 
evidence  that  the  petitioner  would  be 
eligible  for  a  general  use  exemption;  or 

(2)  Use  of  a  mixture(s)  is  not 
economically  feasible.  To  make  an 
adequate  demonstration,  a  petitioner 
may  select  the  manner  of  presenting  the 
economic  infeasibility  of  use  of  the 
mixture(s)  considered.  The  following 
detailed  information  is  required; 
description  of  the  mixtures  considered, 
detailed  capital  costs,  annual  operatiom 
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and  maintenance  expenses,  maximum 
projected  utilization  factor,  and  fuel 
costs  of  oil  and  natural  gas  as  outlined 
in  §  503.6. 

(3)  Use  of  a  mixture(8)  is  not 
technically  feasible.  To  make  an 
adequate  demonstration,  a  petitoner 
may  select  the  manner  of  presenting  the 
technical  infeasibility  of  use  of  the 
niixture(s)  considered.  The  following 
detailed  information  is  required: 
description  of  the  mixture(s)  considered; 
description  of  the  types  of  unit  for  which 
an  exemption  is  being  requested,  e.g., 
boilers,  combined  cycle  units, 
combustion  turbines  or  internal 
combustion  engines;  and  a  technical 
explanation  of  the  factors  which 
preclude  the  use  of  any  mixture  in  that 
type  of  unit. 

§  503.10  Use  of  fluidized  bed  combustion 
not  feasible— general  requirement  for 
permanent  exemptions. 

(a)  ERA  finding.  Except  in  the  case  of 
an  exemption  for  peakload  powerplants 
or  fuel  mixtures,  may  deny 
permanent  exemptions  authorized  imder 
Section  212  of  the  Act  if  ERA  finds  on  a 
site-specific  or  generic  basis  that  use  of 
a  method  of  fluidized  bed  combustion  of 
an  alternate  fuel  is  economically  and 
technically  feasible. 

(b)  Demonstration.  If  ERA  has  made 
such  a  finding,  ERA  will  deny  a 
petitioner’s  request  for  exemption  unless 
the  petitioner  demonstrated  that  the  use 
of  a  method  of  fluidized  bed  combustion 
is  not  economically  or  technically 
feasible.  The  petition  or  any  supplement 
thereto  required  by  ERA  must  include 
the  following  evidence: 

(1)  If  use  of  a  method  of  fluidized  bed 
combustion  were  to  be  required, 
evidence  that  the  petitioner  would  be 
eligible  for  a  general  permanent 
exemption:  or 

(2)  Use  of  a  method  of  fluidized  bed 
combustion  is  not  technically  or 
economically  feasible  due  to  design  or 
special  circumstances. 

§503.11  Alternative  sites— general 
requirement  for  permanent  exemptions  for 
new  powerplants. 

(a)  Application.  To  qualify  for  a 
general  use  exemption  except  state  or 
local  requirements,  a  petitioner  must 
demonstrate  that  alternate  fuels  cannot 
be  used  at  reasonable  alternative  sites. 
The  petitioner  must  show  that: 

(1)  All  reasonable  alternative  sites 
were  examined  in  an  effort  to  use 
alternate  fuels,  and 

(2)  Alternate  fuels  cannot  be  used  at 
any  of  the  alternative  sites  considered. 

(b)  Evidence.  The  petition  must 
include  the  following  evidence; 


(1)  A  map  indicating  the  proposed  site 
and  each  of  the  alternate  sites  which 
were  considered; 

(2)  A  description  of  each  of  the 
alternate  fuels  considered  for  use  at 
each  alternative  site  which  was 
considered; 

(3)  A  detailed  description  of  the 
criteria  the  petitioner  used  to  select  the 
alternative  sites  which  were  considered 
and  to  select  the  alternate  fuels 
examined  for  use  at  each  alternative 
site; 

(4)  Copies  or  summaries  of  any 
studies  performed  as  part  of,  or  in 
support  of  the  search  for  reasonable 
alternative  sites; 

(5)  Information  demonstrating  that  a 
general  use  exemption  would  be  granted 
to  use  petroleum  or  natural  gas  at  each 
alternative  site;  and 

(6)  Other  reasons  which  would 
preclude  the  use  of  alternate  fuel  at  each 
alternative  site. 

§  503.12  Terms  and  conditions; 
compliance  plans. 

(a)  Terms  and  conditions  generally.  A 
petitioner  must  comply  with  the  terms 
and  conditions  of  any  exemption 
granted  by  ERA,  including  terms  and 
conditions  requiring  the  use  of  effective 
fuel  conservation  measures. 

(b)  Compliance  plans  for  temporary 
exemptions. 

(1)  A  duly  executed  compliance  plan 
shall  accompany  a  petition  for  a 
temporary  exemption.  The  compliance 
plan  shall  include  the  following: 

(1)  A  detailed  schedule  of  progressive 
events  and  the  dates  upon  which  the 
events  are  to  take  place,  indicating  how 
compliance  with  the  applicable 
prohibitions  of  the  Act  will  occur, 

(ii)  Evidence  of  binding  contracts  for 
fuel,  or  for  facilities  for  the  production  of 
fuel,  which  are  required  for  compliance 
with  the  applicable  prohibitions  of  the 
Act; 

(iii)  A  schedule  indicating  how  any 
necessary  permits  and  approvals 
required  to  bum  an  alternate  fuel  will  be 
obtained;  and 

(iv)  Any  other  documentary  evidence 
which  indicates  an  ability  to  comply 
with  the  applicable  prohibitions  of  the 
Act. 

(2)  The  exemption  shall  not  be 
effective  until  the  compliance  plan  is 
approved  by  ERA. 

(3)  Revisions  of  compliance  plans.  If 
the  petition  is  granted,  an  updated  duly 
executed  plan  must  be  submitted  to 
ERA: 

(i)  At  the  end  of  each  12-month  period 
from  the  effective  date  of  the  exemption; 

(ii)  Within  1  month  of  an  alteration  of 
any  milestone  in  the  compliance  plan, 
together  with  the  reasons  for  the 


alteration  and  its  impact  upon  the 
scheduling  of  all  other  milestones  in  the 
plan;  and 

(iii)  At  any  time  the  ERA,  in  its 
discretion,  determines  that  a  revised 
compliance  plan  may  be  necessary. 

(c)  Enforcement.  An  exemption  is 
subject  to  termination  upon  the  violation 
of  any  provision  of  the  Act,  non- 
compliance  with  any  provision  of  an 
exemption,  including  any  pertinent 
terms  and  conditions. 

§  503.13  Conservation  measures. 

(a)  Except  for  limited  use  exemptions, 
a  petition  for  a  temporary  or  permanent 
exemption,  must  identify,  describe,  and 
document  any  conservation  measures 
which  have  been  taken,  or  for  which 
studies  have  been  undertaken  to 
minimize  the  use  of  oil  or  gas.  This 
description  should  identify  any 
conservation  goals  for  the  unit  under 
consideration,  and  for  the  facility  at 
which  the  unit  will  be  located,  and  in 
the  case  of  powerplants,  for  the  utility 
system.  The  description  of  these 
measures  should  be  detailed  and  include 
comparative  consumption  figures, 
identiHcation  of  conservation  equipment 
or  techniques,  proposed  manner  of  use, 
proposed  date  of  use,  cost,  and  expected 
beneRts  and  problems.  Conservation 
measures  entail  either  reduction  in 
consumption  of  oil  and  gas  or  increased 
efficiency  in  the  utilization  of  oil  and 
gas.  Such  measures  can  range  from 
housekeeping  measures  to  replacement 
of  inefficient  units  and  also  could 
include  the  use  of  mixtures  of  gas  and 
oil  and  alternate  fuels  and  new  more 
efficient  technologies. 

§  503.14  Petroleum  and  natural  gas 
consumption. 

Except  for  limited  use  exemptions  and 
a  cogeneration  exemption,  a  petition  for 
a  permanent  exemption  must  include  the 
following  information; 

(a)  For  each  unit  located  at  the  facility 
or,  its  nameplates  and  net  dependable 
capacity; 

(b)  Current  and  projected  (through 
1990)  annual  fuel  consumption  for  each 
unit,  by  fuel  type,  and  unit  of  measure; 
at  the  facility. 

(c)  Retirement  plans  for  existing  oil 
and  gas  units  at  the  facility. 

§  503.15  Environmental  impact  analysis. 

In  order  to  enable  ERA  to  comply  with 
the  National  Environmental  Policy  Act 
of  1969  (NEPA),  a  petitioner  must 
include  the  following  information  if  a 
permanent  exemption  is  requested. 
Material  which  has  been  prepared 
pursuant  to  any  Federal,  State  or  local 
requirement  for  environmental 
information  for  this  unit  or  site  may  be 
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incorporated  by  reference  and  appended 
to  the  petition.  Guidelines  issued  by 
ERA  for  environmental  reports  should 
be  used  in  preparing  this  analysis  (44  FR 
63740.  November  5, 1979).  These 
guidelines,  which  are  also  available  in 
the  ERA  public  document  room,  have 
been  designed  to  insure  that 
environmental  reports  follow  the  format 
prescribed  by  Council  on  Environmental 
Quality  final  regulations  implementing 
NEPA.  The  guidelines  are  subject  to 
discussion  at  a  prepetition  conference 
and  to  modification  according  to  the 
facts  of  a  particular  case. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  all  petitions  for 
permanent  exemptions  must  contain  the 
Allowing  information: 

(1)  A  description  of  the  facility, 
including  the  site  location,  and 
surroundings  (and,  in  the  case  of  new 
powerplants,  alternative  site(s)],  the 
fccility’s  current  proposed  operations, 
its  fuel  capability,  and  its  pollution 
abatement  systems  and  equipment 
(including  those  systems  and  equipment 
necessary  for  all  fuel  scenarios 
considered): 

(2)  A  description  of  the  existing 
environment,  including  air,  water,  and 
land  resources; 

(3)  Direct  and  indirect  environmental 
impacts  of  the  proposed  action  including 
impacts  of  alternative  fuel  scenarios, 
and  no  build  altem'itives, 

(4)  Regulatory  requirements  governing 
the  facility,  including  a  description  of 
Federal,  State  and  local  requirements 
for  air,  water,  noise  and  solid  waste 
disposal  which  must  be  met  for  each 
fuel  considered. 

(b)  For  limited  use  exemptions  the 
information  enumerated  below  is  to  be 
submitted  in  lieu  of  the  information 
required  by  paragraph  (a)  of  this  section. 
However,  submission  of  the  following 
information  merely  establishes  a 
rebuttable  presumption  that  the  grant  or 
denial  of  the  exemption  would  have  no 
significant  environmental  impact.  ERA 
may,  in  individual  cases,  during  the 
course  of  the  administrative  proceeding, 
determine  that  additional  environmental 
information  is  required.  In  such  cases, 
the  petitioner  will  be  required  to  submit 
the  information  described  in  paragraph 
(a)  of  this  section. 

(1)  A  certification  that  the  petitioner 
will,  prior  to  operating  the  unit  under  the 
exemption,  secure  all  applicable 
environmental  permits  and  approvals 
pursuant  to,  but  not  limited  to,  the 
following;  Clean  Air  Act,  Clean  Water 
Act.  Rivers  and  Harbors  Act.  Coastal 
Zone  Management  Act,  Safe  Drinking 
Water  Act,  Resource  Conservation  and 
Recovery  Act;  and 


(2)  Information  required  by  the 
following  environmental  checklist  must 
be  provided  and  certifled  as  accurate: 

Environmental  Checklist  for  FUA  • 
CertiHcation  Exemptions 

Instructions 

All  questions  are  to  be  answered  by 
placing  a  check  in  the  appropriate  box.  N/A 
represents  (not  applicable).  Although  it  is  not 
required,  the  petitioner  may  elaborate  on  any 
question  in  writing^on  a  separate  sheet  of 
paper. 

Yes  No  N/A 

(1)  Is  your  facility  located  in,  or  will 
it  affect,  a  wetland  (Protection 
of  Wetlands  Executive  Order 

No.  11990)? .  .  .  . 

(2)  Is  your  facility  located  in,  or  wMI 

it  affect,  a  100-year  floodplain 
(Floodplain  Management  Execu¬ 
tive  Order  No.  11988)? .  .  .  . 

(3)  Will  your  facility  affect  a  desig¬ 
nated  wild,  scenic,  or  recreation 
river  (Wild  and  Scenic  Rivers 

(4) (A)  Is  your  facility  located  within 

a  county  in  which  cntical  habitat 
for  threatened  or  endangered 
species  are  known  to  exist  (En¬ 
dangered  Species  Act)? .  .  .  . 

(4) (B)  Has  a  qualified  biologist  de¬ 
termined  that  your  facility  wiH 
not  affect  any  species  on  the 
Threatened  and  Endangered 

Species  list? . .  .  .  . 

(5)  Is  your  facility  located  on,  or 
will  it  affect  land  that  has  been 
classified  as  prime  or  unique 
farmland  or  rangeland  by  the 

U.S.  Department  of  Agriculture?.  -  -  - 

(6)  Is  your  facility  located  on,  or 
will  it  affect,  historical,  archae¬ 
ological,  or  cultural  resources 
that  have  been  designated  pur¬ 
suant  to  the  National  Historic 

Preservation  Act? .  . . . 

§503.16  Fuels  search. 

Prior  to  submitting  a  petition  for  any 
general  use  exemption,  or  an 
intermediate  load  powerplant 
exemption,  or  a  scheduled  equipment 
outage  for  over  28  days,  a  petitioner 
must  perform  a  fuel  search  by  examining 
the  use  of  alternale-fuels  as  a  primary 
energy  source  at  the  site  under 
consideration,  and  for  powerplants 
reasonable  alternative  sites.  In 
submitting  a  petition,  a  petitioner  must 
demonstrate  for  each  of  the  fuels 
examined  that  he  would  qualify  for  an 
exemption.  The  minimum  number  of 
alternate  fuels  which  petitioner  will  be 
required  to  examine  in  this  fuel  search 
can  be  ascertained  prior  to  submission 
of  a  petition  provided  that  a  prepetition 
conference  is  held  in  accordance  with 
Part  501. 

Subpart  C— Temporary  Exemptions  for 
New  Facilities 

§  503.20  Purpose  and  scope. 

(a)  This  subpart  implements  the 
provisions  contained  in  Section  211  of 
the  Act  with  regard  to  temporary 
exemptions  for  new  facilities. 


(b)  This  subpart  establishes  the 
criteria  and  standards  which  owners  or 
operators  of  new  powerplants  and 
installations  who  petition  for  a 
temporary  exemption  must  meet  to 
sustain  their  burden  of  proof  under  the 
Act. 

(c)  All  petitions  for  temporary 
exemptions  shall  be  submitted  in 
accordance  with  the  procedures  set  out 
in  Part  501  and  the  applicable 
requirements  of  Part  503  of  these 
regulations. 

(d)  The  duration  of  any  temporary 
exemption  granted  under  this  subpart 
shall  be  measured  from  the  date  that  the 
facility  is  placed  in  service. 

§  503.21  Lack  of  alternate  fuel  supply. 

(a)  Eligibility.  Section  211(a)(1)  of  the 
Act  provides  for  a  temporary  exemption 
due  to  the  unavailability  of  an  adequate 
and  reliable  supply  of  an  alternate  fuel 
at  a  cost  which  does  not  substantially 
exceed  the  cost  of  using  imported 
petroleum.  To  qualify,  a  petitioner  must 
demonstrate  that: 

(1)  A  good  faith  effort  has  been  to 
obtain  an  adequate  and  reliable  supply 
of  an  alternate  fuel  of  the  quality 
necessary  to  conform  to  the  design  and 
operational  requirements  of  the  unit; 

(2)  For  the  period  of  the  proposed 
exemption,  the  cost  of  using  such 
alternate  fuel  would  substantially 
exceed  the  cost  of  using  imported 
petroleum  as  a  primary  energy  source  as 
defined  in  Section  503.6  (Cost 
calculation)  of  these  regulations;  and 

(3)  The  petitioner  will  be  able  to 
comply  with  the  applicable  prohibitions 
of  the  Act  at  the  end  of  the  proposed 
exemption  period. 

(b)  Evidence  required  in  support  of  a 
petition.  The  petition  must  include  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  An  analysis  of  the  alternate  fuels 
which  were  considered; 

(2)  A  description  of  the  various  types 
of  units  which  were  considered  in  a 
good  faith  effort  to  comply  with  the 
applicable  prohibitions; 

(3)  A  description  of  the  detailed 
design  requirements  specified  for  the 
proposed  unit,  including  capacity, 
alternate  fuel  capability,  and  all  other 
specifications: 

(4)  A  description  of  the  range  of 
specific  fuel  characteristics  of  each  of 
the  fuels  which  can  be  used  by  the 
proposed  unit; 

(5)  Evidence  that  the  petitioner  sought 
to  obtain  the  full  range  of  alternate  fuels 
which  could  be  used  by  the  proposed 
unit,  including  bid  requests  and/or 
advertisements  for  supply  contracts  and 
all  responses  thereto,  as  well  as  any 
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other  arrangements  attempted  to  secure 
supplies; 

(6)  Evidence  of  the  contracts  or  other 
arrangements  the  petitioner  has  made  to 
ensure  a  reliable  and  adequate  supply  of 
an  alternate  fuel  at  the  end  of  the 
proposed  exemption; 

(7)  All  data  required  by  §  503.6  (Cost 
calculation)  of  these  regulations 
necessary  for  computing  the  cost 
calculation  formula; 

(8)  Compliance  plan  as  required 
under  §  503.12;  and 

(9)  Conservation  measures  as 
required  under  §  503.13;  and 

(10)  For  powerplants,  no  alternate 
power  supply  as  required  under  §  503.8. 

(c)  Certification  alternative  for 
installations.  If  the  MPBI  for  which  this 
exemption  is  being  requested  will  be 
operated  less  than  600  hours  on  an 
annual  basis,  the  petitioner  may 
substitute  the  following  information  in 
lieu  of  the  requirements  in  paragraph  (b) 
of  this  section: 

(1)  A  duly  executed  certification  that 
the  unit  will  be  operated  less  than  600 
hours  annually  during  the  period  of  the 
exemption; 

(2)  Compliance  plan  as  required 
under  §  503.12; 

(e)  Duration.  This  temporary 
exemption,  taking  into  account  any 
extensions  or  renewals,  may  not  exceed 
10  years. 

§  503.22  Site  limitations. 

(а)  Eligibility.  Section  211(a)(2)  of  the 
Act  provides  for  a  temporary  exemption 
due  to  a  site  limitation.  To  qualify  for 
such  an  exemption,  a  petitioner  must 
demonstrate  that  one  or  more  of  the 
following  specific  physical  limitations 
relevant  to  the  location  or  operation  of 
the  proposed  facility  exist  which, 
despite  diligent  good  faith  efforts, 
cannot  be  overcome  before  the  end  of 
the  proposed  exemption  period: 

(1)  Alternate  fuels  would  be 
inaccessible  because  of  a  specific 
physical  limitation; 

(2)  Transportation  facilities  for 
alternate  fuels  would  be  unavailable; 

(3)  Adequate  land  or  facilities  for 
handling,  using  or  storing  an  alternate 
fuel  would  be  unavailable; 

(4)  Adequate  land  or  facilities  for 
controlling  and  disposing  of  wastes 
would  be  unavailable,  including 
pollution  control  equipment  or  devices 
necessary  to  assure  compliance  with 
applicable  environmental  requirements; 

(5)  Adequate  and  reliable  supply  of 
water  would  be  unavailable,  including 
water  for  use  in  compliance  with 
applicable  environmental  requirements: 
or 

(б)  Other  site  limitations  exist  which 
would  not  permit  the  location  or 


operation  of  the  proposed  unit  using  an 
alternate  fuel. 

(b)  Evidence  required  in  support  of  a 
petition.  A  petition  must  include  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Evidence  that  the  site  limitation  is 
a  physical  limitation,  and  not  a 
requirement  of  Federal,  State,  or  local 
law  which  could  be  the  basis  of  an 
exemption  under  §  503.36  (State  or  local 
requirements); 

(2)  Evidence  that  alternative  means 
for  overcoming  the  specific  site 
limitations  were  considered,  with  a 
detailed  description  of  the  efforts  made 
to  overcome  the  site  limitations; 

(3)  Evidence  of  the  equipment  or 
space  requirements  for  which  the  site 
limitation  is  claimed; 

(4)  Evidence  of  contracts  or  other 
arrangements  which  have  been  made  to 
insure  that  the  site  limitation  will  be 
overcome  and  that  the  petitioner  will 
comply  with  the  prohibitions  at  the  end 
of  the  proposed  exemption  period. 

Note. — For  the  purposes  of  paragraph  (b) 
examples  of  kinds  of  evidence  which  may  be 
submitted  to  establish  a  site  limitation 
include: 

(i)  Detailed  documentation  of  impediments, 
including  rights  of  way  problems,  site 
diagrams,  maps  of  the  surrounding  areas  and 
other  items  essential  to  the  showing  of  a  site 
limitation; 

(ii)  Identification  of  transportation  facilities 
relevant  to  the  specific  site  of  the  proposed 
unit  and  demonstration  why  existing 
facilities  cannot  be  utilized  or  new  facilities 
constructed; 

(iii)  General  efforts  made,  and  copies  of  bid 
requests  and  advertisements  to  secure: 

(A)  Alternative  transportation  facilities; 

(B)  Alternative  fuel  storage  facilities; 

(C)  Waste  control  and  disposal  equipment. 

(iv)  Identification  of  potential  alternate  fuel 
storage  locations  within  a  reasonable 
geographic  area  surrounding  the  proposed 
unit; 

(v)  Detailed  scale  site  plans  of  the  entire 
facility  which  include  those  areas  not  directly 
involved  with  the  specific  unit; 

(vi)  A  specific  listing  of  all  equipment 
necessary  and  not  currently  available  to 
properly  handle  alternate  fuel; 

(vii)  ^pies  of  quotes  from  bona  hde 
suppliers,  indicating  lead  times  for  purchase 
and  installation  of  required  ancillary  storage 
or  handling  equipment; 

(viiil  Specific  listing  of  any  equipment 
necessary  and  not  currently  available  to 
properly  control  and  dispose  of  waste; 

(ix)  Identification  of  potential  alternate 
waste  disposal  locations  within  a  reasonable 
geographic  area  surrounding  the  proposed 
facility; 

(x)  A  description  of  efforts  made  to  secure 
off-site  disposal  areas,  including  the  cost  of 
acquisition  of  the  sites,  transportation 
facilities  and  waste  handling  costs  involved 
in  their  use. 

(5)  Compliance  plan  as  required  under 
§  503.12;  and 


(6)  Conservation  measures  as  required 
under  §  503.13. 

(7)  For  powerplants,  no  alternative 
power  supply  as  required  under  §  503.8. 

(c)  Duration.  This  temporary 
exemption,  taking  into  account  any 
extensions  and  renewals,  may  not 
exceed  five  years. 

§  503.23  Inability  to  comply  with 
applicable  environmental  requirements. 

(a)  Eligibility.  Section  211(a)(3)  of  the 
Act  provides  for  a  temporary  exemption 
due  to  an  inability  to  comply  with 
applicable  environmental  requirements. 
To  qualify  a  petitioner  must 
demonstrate  that  despite  diligent  good 
faith  efforts: 

(1)  The  petitioner  will  be  unable,  as  of 
the  projected  date  of  commencement  of 
operation,  to  comply  with  the  applicable 
prohibitions  imposed  by  the  Act  without 
violating  applicable  Federal  or  State 
environmental  requirements;  and 

(2)  The  petitioner  will  be  able  to 
comply  with  the  applicable  prohibitions 
imposed  by  the  Act  and  with  applicable 
environmenatal  requirements  by  the  end 
of  the  temporary  exemption  period. 

Note. — (1)  For  purposes  of  considering  an 
exemption  under  this  section,  ERA’S  decision 
will  be  based  solely  on  an  analysis  of  the 
petitioner's  capacity  to  physically  achieve 
applicable  environmental  requirements.  The 
petition  should  be  directed  toward  those 
conditions  or  circumstances  which  make  it 
physically  impossible  to  comply  during  the 
temporary  exemption  period.  TTie  cost  of 
compliance  is  not  relevant,  but  cost-related 
considerations  may  be  presented  as  part  of  a 
demonstration  submitted  under  §  503.21. 

(2)  Prior  to  submitting  an  exemption 
application,  it  is  recommended  that  a  meeting 
be  requested  with  ERA  and  EPA  or  the 
appropriate  State  or  local  regulatory  agency 
to  discuss  options  for  operating  an  alternate 
fuel  fired  facility  in  compliance  with 
applicable  environmental  requirements. 

(b)  Evidence  required  in  support  of  a 
petition.  The  petition  must  include  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Where  the  petitioner  has  applied 
for  a  construction  permit  from  EPA  or  an 
appropriate  State  agency  prior  to 
petitioning  for  an  exemption  under  this 
section,  a  copy  of  that  application  and 
detailed  synopsis  of  all  supporting 
documents  filed  with  or  subsequent  to 
that  application  must  be  submitted  to 
ERA  with  the  petition  or  at  the  time  filed 
with  the  permitting  agency. 

(2)  To  the  extent  applicable,  a  copy  of 
the  EPA  or  State  denial  or  the 
construction  permit  application; 

(3)  To  the  extent  applicable,  a  detailed 
synopsis  of  the  administrative  record  of 
the  EPA  or  State  or  local  permit 
proceedings; 
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(4)  To  the  extent  applicable,  an 
analysis  of  the  technology  upon  which 
the  denial  was  based,  including  a 
performance  comparison  between  the 
proposed  technology  and  that 
technology  which  would  provide  the 
maximum  possible  reduction  of 
pollution; 

(5)  An  examinati''r  of  the 
environmental  compliance  of  the 
facility,  including  an  analysis  of  its 
ability  to  meet  applicable  standards  and 
criteria  when  using  both  the  proposed 
fuel  and  all  alternate  fuels  which  would 
provide  the  basis  for  exemption.  All 
such  analysis  must  be  based  on 
accepted  analytical  techniques,  such  as 
air  quality  modeling,  and  reflect  current 
conditions  of  the  area  which  would  be 
affected  by  the  facility.  The  petitioner  is 
responsible  for  obtaining  the  necessary 
data  to  accurately  characterize  these 
conditions.  Environmental  compliance 
must  be  examined  in  the  context  of 
available  pollution  control  equipment 
which  would  provide  the  maximum 
possible  reduction  of  pollution.  The 
analysis  must  contain:  (i)  requests  for 
bids  and  other  inquiries  made  and 
responses  received  by  the  petitioner 
concerning  the  availability  and 
performance  of  pollution  control 
equipment:  (ii)  contracts  signed,  if  any, 
for  an  alternate  fuel  supply  and  for  the 
purchase  and  installation  of  pollution 
control  equipment:  or  (iii)  other 
comparable  evidence  such  as  technical 
studies  documenting  the  effectiveness  of 
equipment  to  meet  applicable 
requirements. 

(6)  An  examination  of  the  regiilatory 
options  available  to  the  petitioner  in 
seeking  to  achieve  environmental 
compliance.  This  must  include  an 
analysis  of  the  availability  of  offsets,  if 
needed,  and  the  potential  for  securing 
variances,  and  State  Implementation 
Plan  revisions,  as  appropriate.  The 
analysis  must  illustrate  and  document 
any  efforts  to  locate,  identify,  and 
acquire  offsets,  including  agreements 
made  with  the  State  or  other  companies 
for  acquisition  of  offsets.  If  an 
agreement  to  acquire  offsets  is 
conditioned  upon  the  grant  of  a 
variance,  or  State  Implementation  Plan 
revision,  a  letter  must  be  submitted  from 
the  State  agency  indicating  when  a 
proceeding  to  effectuate  the  agreement 
will  take  place.  The  analysis  must 
contain  any  correspondence  initiated  or 
received  by  the  petitioner  concerning 
these  regulatory  options  and  all 
technical  studies  relied  upon. 

(7)  Any  other  documentation  which 
demonstrates  an  inability  to  comply 
with  applicable  environmental 
requirements. 


(8)  Compliance  plan  as  required  under 
§  503.12: 

(9)  Conservation  measures  as  required 
under  §  503.13;  and 

(10)  For  powerplants,  no  alternate 
power  supply  as  required  under  §  503.8. 

(c)  Duration.  This  temporary 
exemption,  taking  into  account 
extension  and  renewals,  may  not  exceed 
5  years. 

§  503.24  Future  use  of  synthetic  fuels. 

(a)  Eligibility.  Section  211(b)  of  the 
Act  provides  for  a  temporary  exemption 
based  upon  the  future  use  of  synthetic 
fuels.  To  qualify,  a  petitioner  must 
certify  that: 

(1)  The  petitioner  will  be  able  to 
comply  with  the  applicable  prohibitions 
imposed  by  the  Act  by  the  use  of  a 
synthetic  fuel  derived  from  coal  or 
another  alternate  fuel  as  a  primary 
energy  source  in  the  proposed  facility  by 
the  end  of  the  proposed  exemption 
period;  and 

(2)  The  petitioner  will  not  be  able  to 
comply  with  the  applicable  prohibitions 
imposed  by  the  Act  by  use  of  a  synthetic 
fuel  until  the  end  of  the  proposed 
exemption  period, 

(b)  Evidence  required  in  support  of  a 
petition.  The  following  evidence  must  be 
included  in  the  petition  in  order  to  make 
the  demonstration  required  by  this 
section: 

(1)  A  duly  executed  certification  that 
the  petitioner  is  not  able  to  comply  with 
the  applicable  prohibitions  of  tiie  Act 
until  the  end  of  the  proposed  exemption 
period  but  will  comply  by  the  use  of  a 
synthetic  fuel  derived  from  coal  or 
another  alternate  fuel  as  a  primary 
energy  source  in  the  facility  by  the  end 
of  the  proposed  exemption  period: 

(2)  A  description  of  the  synthetic  fuel 
which  the  petitioner  proposes  to  use; 

(3)  For  powerplants,  no  alternate 
powers  supply  as  required  under  §  503.8: 

(4)  A  preliminary  compliance  plan, 
including  to  the  extent  available,  the 
information  required  under  §  503.12. 

(c)  Final  Compliance  Plan.  Before  an 
exemption  may  become  effective,  the 
petitioner  must  submit  and  ERA  must 
approve  a  final  compliance  plan  as 
required  by  §  503.12. 

(d)  Duration.  This  temporary 
exemption  may  be  granted  for  a  period 
of  up  to  5  years,  and  taking  into  account 
extension  and  renewals,  may  not  exceed 
10  years. 

§  503.25  Public  interest. 

(a)  Policy  Note.  (1)  Generally,  the  use 
of  coal  and  other  alternative  fuels  in  lieu 
of  petroleum  and  natural  gas  is  in  the 
public  interest.  Under  certain 
circumstances,  however,  other 
considerations  may  be  relevant  to  a 


determination  of  the  public  interest;  and 
to  accommodate  these  considerations, 
ERA  will  grant  this  temporary 
exemption  where  the  petitioner  is 
unable  to  comply  immediately  with  the 
prohibitions  of  the  Act,  where  the  public 
interest  would  be  better  served  by  the 
granting  of  the  petition,  and  where  a 
petitioner  will  be  in  compliance  with  the 
prohibitions  imposed  by  the  Act  at  the 
end  of  the  exemption  period. 

(2)  One  of  the  cases  where  ERA 
intends  to  gran!  this  exemption  is  where 
the  petitioner  needs  the  temporary  use 
of  a  natural  gas  or  petroleum  fuel  unit 
until  the  on-going  construction  of  an 
alternate  fired  unit  is  completed. 
However,  in  determining  the  appropriate 
basis  on  which  to  grant  such  an 
exemption  ERA  may  consider  the 
petitioner’s  ability  to  use  a  mixture. 

(b)  Eligibility.  Section  211(c)  of  the 
Act  provides  for  a  temporary  public 
interest  exemption.  To  qualify,  a 
petitioner  must  demonstrate  that: 

(1)  The  unit  will  be  capable  of 
complying  with  the  applicable 
prohibitions  at  the  end  of  the  proposed 
exemption  period;  and 

(2)  The  granting  of  the  exemption 
would  be  in  accord  with  the  purposes  of 
the  Act  and  would  be  in  the  public 
interest. 

(c)  Evidence  required  in  support  of  a 
petition.  The  petitioner  must  include  the 
following  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Substantial  evidence  to 
corroborate  the  eligibility  requirements 
identified  above: 

(2)  Compliance  plan  as  required  under 
§  503.12; 

(3)  Conservation  measures  as  required 
under  §  503.13;  and 

(4)  For  powerplants,  no  alternative 
power  supply  as  required  by  §  503.8. 

(d)  Duration.  This  temporary 
exemption,  taking  into  account 
extension  and  renewals,  may  not  exceed 
5  years. 

Subpart  D— Permanent  Exemptions  for 
New  Facilities 

§  503.30  Purpose  and  scope. 

(a)  This  subpart  implements  the 
provisions  contained  in  Section  212  of 
the  Act  with  regard  to  permanent 
exemptions  for  new  facilities. 

(b)  This  subpart  establishes  the 
criteria  and  standards  which  owners  or 
operators  of  new  powerplants  and 
installations  who  petition  for  a 
permanent  exemption  must  meet  to 
sustain  their  burden  of  proof  under  the 
Act. 

(c)  All  petitions  for  permanent 
exemptions  for  new  facilities  shall  be 
submitted  in  accordance  with  the 
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procedures  set  out  in  Part  501  of  this 
chapter  and  the  applicable  requirements 
of  Part  503  of  these  regulations. 

§  503.31  Lack  of  alternate  fuel  supply  for 
the  first  10  years  of  useful  life. 

(a)  Eligibility.  Section  212(a)(l)(A)(i) 
of  the  Act  provides  for  a  permanent 
exemption  due  to  lack  of  an  adequate 
and  reliable  supply  of  alternate  fuel 
within  the  first  10  years  of  useful  life  of 
the  proposed  unit.  To  qualify,  a 
petitioner  must  demonstrate  that; 

(1)  A  good  faith  effort  has  been  made 
to  obtain  an  adequate  and  reliable 
supply  of  an  alternate  fuel  for  use  as  a 
primary  energy  source  of  the  quality  and 
quantity  necessary  to  conform  with  the 
design  and  operational  requirements  of 
the  unit;  and 

(2)  Such  a  supply  is  not  likely  to  be 
available  within  the  first  10  years  of 
useful  life  of  the  proposed  unit. 

(b)  Evidence  required  in  support  of  a 
petition.  A  petition  must  include  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section; 

(1)  A  description  of  the  various  types 
of  units  which  were  considered  in  a 
good  faith  effort  to  comply  with  the 
applicable  prohibitions; 

(2)  A  description  of  the  detailed 
design  requirements  the  petitioner 
specified  for  the  proposed  unit,  including 
capacity,  alternate  fuels  capability,  and 
all  other  pertinent  specifications; 

(3)  A  description  of  the  range  of 
specific  fuel  characteristics  of  each  of 
the  fuels  which  can  be  used  by  the 
proposed  unit; 

(4)  Evidence  that  the  petitioner  sought 
to  obtain  the  full  range  of  alternate  fuels 
which  could  be  used  by  the  proposed 
unit; 

(5)  Evidence  that  the  petitioner 
solicited  at  least  five  bids  from  suppliers 
who  could  reasonably  be  expected  to 
supply  an  adequate  and  reliable  supply 
of  the  quality  and  quantity  of  alternate 
fuel  needed,  including  bid  requests  and/ 
or  advertisements  for  supply  contracts 
and  all  proposals  or  responses  thereto, 
as  well  as  any  other  arrangements 
attempted  to  secure  supplies.  ERA  will 
accept  fewer  than  five  bid  requests  upon 
submission  of  reasonable  justification; 

(6)  For  powerplants,  no  alternate 
power  supply  as  required  by  §  503.8, 
powerplants; 

(7)  Use  of  mixtures  as  required  by 
§  503.9; 

(8)  Use  of  fluidized  bed  combustion 
not  feasible  as  required  by  §  503.10; 

(9)  For  powerplants,  alternative  sites 
as  required  by  §  503.11; 

(10)  Conservation  measures  as 
required  by  §  503.13; 

(11)  Petroleum  and  natural  gas 
consumption  as  required  by  §  503.14; 


(12)  Environmental  impact  analysis  as 
required  by  §  503.15;  and 

(13)  Fuel  search  as  required  by 
§  503.16. 

§  503.32  Lack  of  alternate  fuel  supply  at  a 
cost  which  does  not  substantially  exceed 
the  cost  of  using  imported  petroleum. 

(a)  Eligibility.  Section  212(a)(l)(A)(ii) 
of  the  Act  provides  for  a  permanent 
exemption  due  to  lack  of  an  alternate 
fuel  supply  at  a  cost  which  does  not 
substantially  exceed  the  cost  of  using 
imported  petroleum.  To  qualify  a 
petitioner  must  demonstrate  that: 

(1)  A  good  faith  effort  has  been  made 
to  obtain  an  adequate  and  reliable 
supply  of  an  alternate  fuel  for  use  as  a 
primary  energy  source  of  the  quality  and 
quantity  necessary  to  conform  with  the 
design  and  operational  requirements  of 
the  proposed  unit;  and 

(2)  The  cost  of  using  such  a  supply 
would  substantially  exceed  the  cost  of 
using  imported  petroleum  as  a  primary 
energy  source  during  the  useful  life  of 
the  proposed  unit  as  defined  in  §  503.6 
(Cost  Calculation)  of  these  regulations. 

(b)  Evidence  required  in  support  of  a 
petition.  A  petition  must  include  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  A  description  of  the  alternate 
various  types  of  units  considered  in  a 
good  faith  effort  to  comply  with  the 
applicable  prohibitions; 

(2)  A  description  of  the  detailed 
design  requirements  specified  for  the 
proposed  unit,  including  capacity, 
alternate  fuels  capability,  and  all  other 
pertinent  specifications; 

(3)  A  description  of  the  range  of 
specific  fuel  characteristics  of  each  of 
the  fuels  which  can  be  used  by  the  new 
facility; 

(4)  Evidence  that  the  petitioner  sought 
to  obtain  the  full  range  of  alternate  fuels 
which  could  be  used  by  the  proposed 
unit,  including  bid  requests  and/or 
advertisements  for  supply  contracts,  all 
proposals  and  responses  thereto,  as  well 
as  any  other  arrangements  attempted  to 
secure  supplies; 

(5)  All  data  required  by  §  503.6  of 
these  regulations  (Cost  Calculation) 
necessary  for  computing  the  cost 
calculation  formula; 

(6)  For  powerplants,  no  alternate 
power  supply  as  required  by  §  503.8; 

(7)  Use  of  mixtures  as  required  by 
§  503.9; 

(8)  Use  of  fluidized  bed  combustion 
not  feasible  as  required  by  §  503.10; 

(9)  For  powerplants,  alternative  sites 
as  required  by  §  503.11; 

(10)  Conservation  measures  as 
required  by  §  503.13; 

(11)  Petroleum  and  natural  gas 
consumption  as  required  by  §  503.14; 


(12)  Environmental  impact  analysis  as 
required  by  §  503.15;  and 

(13)  Fuel  search  as  required  by 
§  503.16. 

(c)  Certification  alternative  for 
installations.  If  the  MFBI  for  which  this 
exemption  is  being  requested  will  be 
operated  less  than  600  hours  on  an 
annual  basis,  the  petitioner  may  submit 
the  following  information  in  lieu  of  the 
requirements  of  paragraph  (b)  of  this 
section.  A  duly  executed  certification 
that; 

(1)  The  unit  will  be  operated  less  than 
600  hours  annually; 

(2)  Use  of  a  mixture  of  petroleum  or 
natural  gas  and  an  alternate  fuel  for 
which  an  exemption  would  be  available 
is  not  economically  or  technically 
feasible;  and 

(3)  The  certifications  required  by 
§  503.15(b). 

(d)  Terms  and  conditions 

(1)  Standard  terms  and  conditions.  By 
petitioning  for  an  exemption  under 
paragraph  (c)  of  this  section,  the 
petitioner  accepts,  upon  grant  of  the 
exemption,  the  following  terms  and 
conditions; 

(i)  The  unit  will  be  operated  less  than 
600  hours  annually; 

(ii)  All  steam  pipes  will  be  insulated 
and  all  steam  traps  properly  maintained; 

(iii)  The  quality  of  any  petroleum  to  be 
burned  in  the  unit  will  be  the  lowest 
grade  available,  technically  feasible, 
and  capable  of  being  burned  consistent 
with  applicable  environmental 
requirements; 

(iv)  Petitioner  shall  report  annually 
the  hours  of  use  and  the  fuel 
consumption  in  the  previous  calendar 
year  for  the  unit; 

(v)  Petitioner  must  also  comply  with 
any  terms  or  conditions  which  may  be 
imposed  pursuant  to  the  environmental 
requirements  of  §  503.15(b). 

§  503.33  Site  limitations. 

(a)  Eligibility.  Section  212(a)(1)(B)  of 
the  Act  provides  for  a  permanent 
exemption  due  to  site  limitations.  To 
qualify  for  such  an  exemption,  a 
petitioner  must  demonstrate  that  one  or 
more  of  the  following  specific  physical 
limitations  relevant  to  the  location  or 
operation  of  the  proposed  facility  exists 
which,  despite  good  faith  efforts,  cannot 
reasonably  be  expected  to  be  overcome 
within  five  years  after  commencement 
of  operations. 

(1)  Alternate  fuels  would  be 
inaccessible  as  a  result  of  a  specific 
physical  limitation; 

(2)  Transportation  facilities  for 
alternate  fuels  would  be  unavailable; 

(3)  Adequate  land  or  facilities  for 
handling,  using  or  storing  an  alternate 
fuel  would  be  unavailable; 
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(4)  Adequate  land  or  facilities  for 
controlling  and  disposing  of  wastes 
would  be  unavailable,  including 
pollution  control  equipment  or  devices 
necessary  to  assure  compliance  with 
applicable  environmental  requirements: 

(5)  Adequate  and  reliable  supply  of 
water  would  be  unavailable,  including 
water  for  use  in  compliance  with 
applicable  environmental  requirements: 
or 

(6)  Other  site  limitations  exist  which 
would  not  permit  the  location  or 
operation  of  the  proposed  unit  using  an 
alternate  fuel. 

(b)  Evidence  required  in  support  of 
the  petition.  A  petitioner  must  include  in 
the  petition  the  following  in  order  to 
make  the  demonstration  required  by  this 
section: 

(1)  Evidence  that  the  site  limitation  is 
a  physical  limitation,  and  not  a 
requirement  of  Federal.  State,  or  local 
law  which  could  be  the  basis  of  an 
exemption  under  §  503.36  (State  or  local 
requirements); 

(2)  Evidence  that  alternative  means 
for  overcoming  the  specific  site 
limitations  were  considered,  with  a 
detailed  description  of  the  efforts  made 
to  overcome  the  site  limitations: 

(3)  Evidence  of  the  equipment  or 
space  requirements  for  which  the  site 
limitation  is  claimed. 

Note. — For  the  purposes  of  paragraph  (b)  of 
this  section,  examples  of  kinds  of  evidence 
which  may  be  submitted  to  establish  a  site 
limitation  include: 

(i)  Detailed  documentation  of  impediments, 
including  rights-of-way  problems,  site 
diagrams,  maps  of  the  surrounding  areas  and 
other  items  essential  to  the  showing  of  a  site 
limitation; 

(ii)  IdentiHcation  of  transportation  facilities 
relevant  to  the  geographic  site  of  the  facility 
and  demonstration  why  existing 
transportation  facilities  cannot  be  utilized  or 
new  facilities  constructed: 

(iii)  Identification  of  potential  alternate 
waste  disposal  locations  within  a  reasonable 
geographic  area  surrounding  the  proposed 
unit; 

(iv)  A  description  of  efforts  made  to  secure 
off-site  disposal  areas,  including  the  cost  of 
acquisition  of  the  sites,  transportation 
facilities  and  waste  handling  costs  involved 
in  their  use; 

tv)  General  efforts  made,  and  copies  of  bid 
requests  and  advertisements  to  secure; 

(A)  Waste  control  and  disposal  equipment; 

(B)  Alternative  fuel  storage  facilities; 

(C)  Alternative  transportation  facilities; 

(vi)  Identification  of  potential  alternate  fuel 
storage  locations  within  a  reasonable 
geographic  area  surrounding  the  proposed 
facility; 

(vii)  Detailed  scale  site  plans  of  the  entire 
facility  which  include  those  areas  not  directly 
involved  with  a  specific  facility; 


(viii)  A  specific  listing  of  all  equipment 
necessary  and  not  currently  available  to 
properly  handle  alternate  fuels: 

(ix)  Copies  of  quotes  from  bona  fide 
suppliers,  indicating  lead  times  for  purchase 
and  installation  or  required  ancillary  storage 
or  handling  equipment; 

(x)  Specific  listing  of  any  equipment 
necessary  and  not  currently  available  to 
properly  control  and  dispose  of  waste; 

(4)  For  powerplants,  no  alternative 
power  supply  as  required  under  §  503.8: 

(5)  Use  of  mixtures  as  required  under 
§  503.9: 

(6)  Use  of  fluidized  bed  combustion 
not  feasible  as  required  under  §  503.10; 

(7)  For  powerplants,  alternative  sites 
as  required  under  §  503.11; 

(8)  Conservation  measures  as  required 
under  §  503.13; 

(9)  Petroleum  and  natural  gas 
consumption  as  required  under  §  503.14; 

(10)  Environmental  impact  analysis  as 
required  under  §  503.15;  and 

(11)  Fuel  search  as  required  under 
§  503.16. 

§  503.34  Inability  to  comply  with 
applicable  environmental  requirentents. 

(a)  Eligibility.  Section  212(a)(1)(C)  of 
the  Act  provides  for  a  permanent 
exemption  due  to  the  inability  to  comply 
with  applicable  environmental 
requirements.  To  qualify,  a  petitioner 
must  demonstrate  that  despite  good 
faith  efforts: 

(1)  The  petitioner  will  be  unable 
within  5  years  after  beginning  operation, 
to  comply  with  the  applicable 
prohibitions  imposed  by  the  Act  without 
violating  applicable  Federal  or  state 
environmental  requirements;  and 

(2)  In  the  case  of  powerplants, 
reasonable  alternative  sites,  which 
would  permit  the  use  of  alternate  fuels 
in  compliance  with  applicable  Federal 
or  state  environmental  requirements,  are 
not  available. 

Note. — (1)  For  purposes  of  considering  an 
exemption  under  this  section.  ERA'S  decision 
will  be  based  solely  on  an  analysis  of  the 
petitioner's  capacity  to  physically  achieve 
applicable  environmental  requirements.  The 
cost  of  compliance  is  not  relevant,  but  cost- 
related  considerations  may  be  presented  as 
part  of  a  demonstration  submitted  under 
§  503.32  (Lack  of  alternate  fuel  supply). 

(2)  Prior  to  deciding  to  submit  an 
exemption  petition,  it  is  recommended  that  a 
petitioner  request  a  meeting  with  ERA  and 
EPA  or  the  appropriate  state  or  local 
regulatory  agency  to  discuss  options  for 
operating  an  alternative  fuel-fired  facility  in 
compliance  with  the  applicable 
environmental  requirements. 

(c)  Evidence  required  in  support  of  a 
petition.  The  petitioner  must  include  in 
the  petition  the  following  evidence  in 
order  to  make  the  demonstration 
required  by  this  section: 


(1)  Where  the  petitioner  has  applied 
for  a  construction  permit  from  EPA  or  an 
appropriate  state  agency  prior  to 
petitioning  for  an  exemption  from  ERA 
under  this  section,  a  copy  of  such 
application  and  a  detailed  synopsis  of 
all  supporting  documents  filed  with  or 
subsequent  to  the  application  must  be 
submitted  to  ERA  with  the  petition  or  at 
the  time  filed  with  the  permitting 
agency: 

(2)  To  the  extent  applicable,  a  copy  of 
the  EPA  or  state  denial  of  the 
construction  permit  application: 

(3)  To  the  extent  applicable,  a  detailed 
synopsis  of  the  administrative  record  of 
the  EPA  or  state  or  local  permit 
proceedings: 

(4)  To  the  extent  applicable,  an 
analysis  of  the  technology  upon  which 
the  denial  was  based,  including  a 
performance  comparison  between  the 
proposed  technology  and  that 
technology  which  provides  the 
maximum  possible  reduction  of 
pollution; 

(5)  An  examination  of  the 
environmental  compliance  of  the 
facility,  including  an  analysis  of  its 
ability  to  meet  applicable  standards  and 
criteria  when  using  both  the  proposed 
fuel  and  all  alternate  fuels  which  would 
provide  the  basis  for  the  exemption.  All 
such  analysis  must  be  based  on 
accepted  analytical  techniques,  such  as 
air  quality  modeling,  and  reflect  current 
conditions  of  the  area  which  would  be 
affected  by  the  facility.  The  petitioner  is 
responsible  for  obtaining  the  necessary 
data  to  accurately  characterize  these 
conditions.  Environmental  compliance 
must  be  examined  in  the  context  of 
available  pollution  control  equipment 
which  would  provide  the  maximum 
possible  reduction  of  pollution.  The 
analysis  must  contain:  (i)  requests  for 
bids  and  other  inquiries  made  and 
responses  received  by  the  petitioner 
concerning  the  availability  and 
performance  of  pollution  control 
equipment:  or  (ii)  other  comparable 
evidence  such  as  technical  studies 
documenting  efficacy  of  equipment  to 
meet  applicable  requirements; 

(6)  An  examination  of  the  regulatory 
options  available  to  the  petitoner  in 
seeking  to  achieve  environmental 
compliance.  This  must  include  an 
analysis  of  the  availability  of  offsets,  if 
needed,  and  the  potential  for  securing 
variances  and  State  Implementation 
Plan  (SIP)  revisions,  as  appropriate.  The 
analysis  must  illustrate  and  document 
any  efforts  to  locate,  identify,  and 
acquire  available  offsets,  and  to  secure 
variances  and  SIP  revisions.  The 
analysis  must  contain  any 
correspondence  initiated  or  received  by 
the  petitioner  concerning  these 
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regulatory  options  and  all  technical 
studies  relied  upon; 

(7)  Any  other  documentation  which 
demonstrates  an  inability  to  comply 
with  applicable  environmental 
requirements; 

(8)  For  powerplants,  no  alternative 
power  supply  as  required  under  §  503.8; 

(9)  Use  of  mixtures  as  required  under 
§  503.9; 

(10)  Use  of  fluidized  bed  combustion 
not  feasible  as  required  under  §  503.10; 

(11)  For  powerplants,  alternative  sites 
as  required  under  §  503.11; 

(12)  Conservation  measures  as 
required  under  §  503.13; 

(13)  Petroleum  and  natural  gas 
consumption  as  required  under  §  503.14; 

(14)  Environmental  impact  analysis  as 
required  under  §  503.15;  and 

(15)  Fuels  search  as  required  under 
§  503.16. 

§  503.35  Inability  to  obtain  adequate 
capital. 

(a)  Eligibility.  Section  212(a)(1)(D)  of 
the  Act  provides  for  a  permanent 
exemption  due  to  inability  to  obtain 
adequate  capital.  To  qualify,  a  petitioner 
must  demonstrate  that: 

(1)  Despite  good  faith  efforts  the 
petitioner  will  be  unable  to  comply  with 
the  applicable  prohibitions  imposed  by 
the  Act  because  the  additional  capital 
required  for  an  alternate  fuel-capable 
unit  beyond  that  required  for  the 
proposed  unit  cannot  be  raised,  and 

(2)  In  the  case  of  powerplants,  this 
additional  capital  cannot  be  raised  due 
to  specific  restrictions  (e.g.,  covenants 
on  existing  bonds)  which  constrain 
management’s  ability  to  raise  debt  or 
equity  capital  and,  in  the  case  of  utilities 
which  a  total  system  generating 
capacity  greater  than  or  equal  to  2000 
megawatts  on  a  parent  company  basis, 
such  restrictions  could  not  be  alleviated 
by  any  future  action  of  the  public  utility 
commission  or  any  other  regulatory 
authority. 

(b)  Evidence  required  in  support  of  a 
petition  (powerplants).  A  petition  must 
include  the  following  information  in 
order  to  make  the  demonstration 
required  by  this  section: 

Note. — If  the  petitioner  is  part  of  a  firm,  the 
analysis  must  be  at  the  parent  firm  level. 

(1)  In  the  case  of  utility  systems  which 
have  a  total  system  generating  capacity 
larger  than  or  equal  to  2000  megawatts, 
a  statement  of  the  applicable  regulatory 
authority’s  policies  on  utility  capital 
structure  and  formation,  on  the 
recognition  of  allowance  for  funds  used 
during  construction  (in  the  utility’s  net 
plant)  and  of  construction  work  in 
progress  (in  the  utility’s  rate  base),  and 
on  the  accounting  procedure  for 


recognizing  tax  credits  (flow-through  or 
normalized); 

(2)  Relevant  records  pertaining  to  the 
utility’s  specific  efforts  to  raise  capital 
(including  dividend  reinvestment  plans), 
associated  with  the  proposed 
powerplant; 

(3)  Five-year  history  of  the  utility’s 
capital  structure,  recognizing  specific 
security  issues  (including  dividend 
reinvestment  plants),  their  current  yields 
and  their  investment  ratings  as 
applicable.  Indicate  where  a  security 
issued  has  specific  ties  to  an  on-line  or 
scheduled  generating  unit; 

(4)  Five-year  summary  of  the  utility’s 
financial  record  as  indicated  by  the 
statement  financial  indicators,  including 
cash  earnings  and  dividend  records, 
times-interest  coverage  ratios,  price- 
earnings  ratios,  and  market-to-book 
value  ratios; 

(5)  Projected  changes  in  the  utility’s 
capital  structure  and  financial  indicators 
in  the  case  where  the  powerplant 
consumes  alternate  fuel  and  oil  or 
natural  gas;  and 

(6)  In  the  case  of  utility  systems  which 
have  a  total  system  generating  capacity 
less  than  2000  megawatts  on  a  parent 
company  basis,  the  evidence  required  in 
paragraph  (b)(2)  through  (5)  of  this 
section,  and  the  impact  of  financing  an 
alternate  fuel  fired  facility  would  have 
upon  rates,  as  well  as  any  other  relevant 
evidence. 

(7)  No  alternative  power  supply  as 

required  under  §  503.8;  ' 

(8)  Use  of  mixtures  as  required  under 
§  503.9: 

(9)  Use  of  fluidized  bed  combustion 
not  feasible  as  required  under  §  503.10; 

(10)  Alternative  sites  as  required 
under  §  503.11; 

(11)  Conservation  measures  as 
required  under  §  503.13; 

(12)  Petroleum  and  natural  gas 
consumption  as  required  under  §  503.14; 

(13)  Environmental  impact  analysis  as 
required  under  §  503.15;  and 

(14)  Fuels  search  as  required  under 
§  503.16. 

(c)  Evidence  required  in  support  of  a 
petition  (installations).  A  petition  must 
include  the  following  information  in 
order  to  make  the  demonstration 
required  by  this  section: 

Note. — If  the  petitioner  is  part  of  a  firm,  the 
analysis  must  be  at  the  parent  firm  level. 

(1)  A  description  of  petitioner’s  efforts 
to  raise  the  additional  capital,  including 
a  list  of  all  financial  institutions  and 
individuals  contacted  as  well  as  a 
summary  of  the  results  of  each  contact. 
If  the  inability  to  raise  the  additional 
capital  is  affected  by  specific 
restrictions,  describe  those  restrictions 
and  their  effect: 


(2)  A  detailed  accounting  of  the 
additional  capital  required  to  construct 
and  operate  the  alternate  fuel-capable 
unit; 

(3)  An  estimated  accounting  on  a 
calendar-year  basis  of  all  cash  outlays 
for  capital  investments  and  expenses  for 
both  the  proposed  unit  and  for  an 
alternate  fuel-fired  unit.  All  critical 
assumptions  should  be  stated  and 
sufficient  data  should  be  included  to 
support  such  estimate; 

(4)  A  detailed  statement  of  the  sources 
of  funds  to  be  raised  to  construct  and 
operate  the  proposed  unit; 

(5)  An  analysis  of  the  sources  of  funds 
available  if  the  alternate  fuel  capable 
unit  is  constructed  and  operated; 

.(6)  The  firm’s  annual  reports  for  the 
past  5  years; 

(7)  A  5-year  summary  of  the  financial 
records  which  includes:' 

(i)  Balance  sheets; 

(ii)  Income  statements:  and 

(iii)  Fund  flow  statements; 

(8)  Standard  financial  indicators  for 
the  past  5  years  which  include:* 

(i)  Earnings  per  share  of  common  and 
preferred  stock: 

(ii)  Return  on  equity; 

(iii)  Current  ratio  and  quick  ratio; 

(iv)  Times-interest  earned  ratio; 

(v)  Price-earnings  ratio  for  common 
stock; 

(iv)  Market-to-book  ratio  for  common 
stock;  and 

(vii)  Latest  Standard  &  Poor’s  or 
Moody’s  ratings  on  common  stock; 

(9)  A  list  of  all  investments  made  by 
the  firm  (or  consolidated  corporation)  in 
excess  of  $1  million  during  the  past  3 
years.  This  list  should  specify  the 
capital  outlays  by  calendar  year  and  the 
manner  in  which  the  outlay  was 
financed; 

(10)  Any  other  relevant  financial 
information  that  would  reflect  upon  the 
firm’s  ability  to  raise  adequate  capital  to 
finance  an  alternate  fuel-fired  unit; 

(11)  Use  of  mixtures  as  required  under 
§  503.9: 

(12)  Use  of  fluidized  bed  combustion 
not  feasible  as  required  under  §  503.10; 

(13)  Conservation  measures  as 
required  under  §  503.13; 

(14)  Petroleum  and  natural  gas 
consumption  as  required  under  §  503.14; 

(15)  Environmental  impact  analysis  as 
required  under  §  503.15;  and 

(16)  Fuels  search  as  required  under 
§  503.16. 

§  503.36  State  or  local  reouirements. 

(a)  Eligibility.  Section  212(b)  of  the 
Act  provides  for  an  exemption  due  to 


'  If  the  information  is  contained  in  the  firm’s 
annual  report,  it  need  not  be  reported. 

*If  the  information  is  contained  in  the  firm's 
annual  report,  it  need  not  be  reported. 
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certain  State  or  local  requirements.  To 
qualify  a  petitioner  must  demonstrate 
that: 

(1)  With  respect  to  the  proposed  site 
of  the  unit,  the  operation  or  construction 
of  the  new  unit  using  an  alternate  fuel  is 
infeasible  because  of  a  State  or  local 
requirement  other  than  a  building  code, 
nuisance,  or  zoning  law: 

(2)  The  petitioner  has  made  a  good 
faith  effort  to  obtain  a  variance  from  the 
State  or  local  requirement  but  has  been 
unable  to  do  so  or  has  demonstrated 
why  none  is  available; 

(3)  The  granting  of  the  exemption 
would  be  in  the  public  interest  and 
would  be  consistent  with  the  purposes 
of  the  Act:  and 

(4)  In  the  case  of  powerplants,  (i)  the 
petitioner  is  not  entitled  to  an  exemption 
for  lack  of  alternate  fuel  supply,  site 
limitation,  environmental  requirements, 
or  inability  to  obtain  adequate  capital  at 
the  site  of  the  proposed  powerplant  or  at 
any  reasonable  alternative  site  for  all 
alternate  fuels:  and  (ii)  at  the  proposed 
site  and  every  reasonable  alternative 
site  where  the  petitioner  is  not  entitled 
to  an  exemption  for  lack  of  alternate 
fuel  supply,  site  limitation, 
environmental  requirements,  or  inability 
to  obtain  adequate  capital  at  the  site  for 
all  alternate  fuels,  the  petitioner 
nevertheless  would  be  barred  at  each 
such  proposed  or  alternate  site  from 
burning  an  alternate  fuel  by  reason  of  a 
State  or  local  requirement. 

(b)  Evidence  required  in  support  of  a 
petition.  A  petition  must  include  the 
following  information  in  order  to  make 
the  demonstration  required  by  this 
section: 

(1)  A  copy  of  the  pertinent  State  or 
local  requirement  with  its  citation  and 
its  legislative  history: 

(2)  The  identification  and  location  of 
the  administrative  body  which 
implements  the  requirement; 

(3)  A  description  of  the  petitioner's 
attempts  to  obtain  a  variance  from  the 
requirements  or  an  explanation  of  why 
none  is  available; 

(4)  A  description  and  dates  of  any 
activities  the  petitioner  was  involved  in 
pertaining  to  the  enactment  of  the 
requirement; 

(5)  A  description  of  equipment, 
procedures,  and  the  advance  planning 
time  necessary  to  comply  wdth  the 
requirement; 

(6)  A  detailed  description  of  why 
compliance  with  the  State  or  local 
requirement  is  infeasible; 

(7)  The  impact  upon  the  petitioner 
and/or  the  local  community,  if  any. 
should  the  petition  be  denied: 

(8)  An  explanation  of  the  reasons  why 
granting  this  exemption  would  be  in  the 
public  interest: 


(9)  In  the  case  of  powerplants,  an 
analysis  of  why  the  petitioner  cannot 
qualify  for  any  of  the  exemptions  listed 
in  paragraph  (a)(4)  of  this  section  for  all 
alternateTuels  at  the  proposed  site  and 
at  all  reasonable  alternative  sites: 

(10)  For  powerplants,  no  alternative 
power  supply  as  required  under  §  503.8: 

(11)  Use  of  mixtures  as  required  under 
§  503.9; 

(12)  Use  of  fluidized  bed  combustion 
not  feasible  as  required  under  §  503.10; 

(13)  Conservation  measures  as 
required  under  §  503.13; 

(14)  Petroleum  and  natural  gas 
consumption  as  required  under  §  503.14: 

(15)  Environmental  impact  analysis  as 
required  under  §  503.15;  and 

(16)  Fuels  search  as  required  under 
§  503.16. 

(c)  Exercise  of  discretion  by  ERA. 

ERA  will  only  grant  this  exemption  if  it 
determines  that  such  grant  would  be  in 
the  public  interest  and  in  accordance 
with  the  purposes  of  the  Act. 

§  503.37  Cogeneration. 


§  503.38  Permanent  exemption  for  certain 
fuel  mixtures  containing  natural  gas  or 
petroleum. 

(a)  Eligibility.  Section  212(d)  of  the 
Act  provides  for  a  permanent  exemption 
for  certain  fuel  mixtures.  To  qualify,  a 
petitioner  must  demonstrate  that: 

(1)  The  petitioner  proposes  to  use  a 
mixture  of  natural  gas  or  petroleum  and 
an  alternate  fuel  as  a  primary  energy 
source: 

(2)  The  amount  of  petroleum  or 
natural  gas  proposed  to  be  used  in  the 
mixture  will  not  exceed  the  minimum 
percentage  of  the  total  annual  Btu  heat 
input  of  the  primary  energy  sources 
needed  to  maintain  operational 
reliability  of  the  unit  consistent  with 
maintaining  a  reasonable  level  of  fuel 
efficiency. 

(b)  Mininwm  Percentage.  In  the  case 
of  MFBI’s.  if  the  exemption  is  granted, 
ERA  will  not  require  that  the  percentage 
of  petroleum  or  natural  gas  used  in  the 
mixture  be  less  than  25  percent  of  the 
total  annual  Btu  heat  input  of  the 
primary  energy  sources  used  by  an 
installation. 

(c)  Evidence  required  in  support  of  a 
petition.  A  petition  must  include  the 
following  information  in  order  to  make 
the  demonstration  required  by  this 
section: 

(1)  A  complete  description  of  the  fuel 
mixture,  component  elements  of  the 
mixture,  and  the  percentage  and 
quantity  of  each  component  to  be 
utilized: 


(2)  The  design  specifications  of  the 
unit  for  which  an  exemption  is 
requested: 

(3)  An  engineering  assessment  of  the 
minimum  percentages  of  petroleum  or 
natural  gas  needed  to  maintain 
reliability  of  operation  consistent  with  a 
reasonable  level  of  fuel  efficiency: 

(4)  For  powerplants.  no  alternative 
power  supply  as  required  under  §  503.8: 

(5)  Conservation  measures  as  required 
under  §  503.13; 

(6)  Petroleum  and  natural  gas  use  as 
required  under  §  503.14;  and 

(7)  Environmental  impact  analysis  as 
required  under  §  503.15; 

(d)  Certification  alternative  for  use  of 
mixture  containing  less  than  25  percent 
petroleum  or  natural  gas  by  an 
installation.  If  an  installation  will  use  a 
mixture  containing  less  than  25  percent 
petroleum  or  natural  gas,  the  petitioner 
may,  in  lieu  of  the  requirements  of 
paragraph  (c)  of  this  section  substitute 
the  following  information: 

(1)  A  duly  executed  certification 
stating  that  the  amount  of  petroleum  or 
natural  gas  proposed  to  be  used  in  the 
mixture  will  not  exceed  25  percent  of  the 
total  annual  Btu  heat  input  of  the 
installation; 

(2)  The  certifications  as  required 
under  §  503.15(b): 

(3)  A  description  of  the  fuel  mixture, 
component  elements,  and  percentage 
and  quantity  of  each  component  to  be 
utilized. 

(e)  Tenns  and  conditions.  By 
petitioning  for  an  exemption  pursuant  to 
paragraph  (d)  of  this  section,  the 
petitioner  accepts,  upon  grant  of  the 
exemption,  to  the  following  terms  and 
conditions: 

(1)  The  amount  of  petroleum  or 
natural  gas  to  be  used  in  the  mixture 
will  not  exceed  25  percent  of  the  total 
annual  Btu  heat  input  of  the  primary 
energy  sources  of  the  installation: 

(2)  All  steam  pipes  must  be  insulated 
and  all  steam  traps  properly  maintained: 
and 

(3)  The  quality  of  any  petroleum  to  be 
burned  in  the  unit  will  be  the  lowest 
grade  available,  which  is  technically 
feasible,*and  capable  of  being  burned 
consistent  with  applicable 
environmental  requirements. 

(4)  Petitioner  must  comply  with  any 
terms  or  conditions  which  may  be 
imposed  pursuant  to  the  environmental 
requirements  of  §  503.15(b)  of  these 
regulations. 

(f)  Solar  mixtures.  ERA  will  grant  a 
permanent  mixtures  exemption  for  the 
use  of  a  mixture  of  solar  energy 
(including  wind,  tide,  and  other 
intermittent  sources)  and  petroleum  or 
natural  gas,  where: 
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(1)  Solar  energy  will  account  for  at 
least  20  percent  of  the  total  annual  Btu 
heat  input  of  the  primary  energy  sources 
of  the  unit;  and 

(2)  The  petitioner  proposes  an 

acceptable  plan  to  which — 

(i)  Meets  the  evidence  requirements 
set  forth  in  paragraphs  (c)  (1)  and  [2)  of 
this  section;  and 

(g)  Reporting  requirement.  If  any 
exemption  is  granted,  the  petitioner 
must  submit  a  duly  executed  annual 
report  to  ERA  certifying  that  the 
affected  units  have  used  no  more  than 
the  percentage  of  oil  or  natural  gas 
specified  in  the  exemption  order. 

§  503.39  Emergency  purposes. 

(a)  Eligibility.  Section  212(e)  of  the 
Act  provides  for  a  permanent  exemption 
for  emergency  purposes.  To  qualify  a 
petitioner  must  demonstrate  he  will 
operate  and  maintain  the  proposed  unit 
for  emergency  purposes  only. 

(b)  Definition.  For  the  purposes  of  this 
permanent  exemption,  an  emergency 
exists  when: 

(1)  Operation  of  an  oil  or  gas  fired 
installation  or  the  non-electric 
generating  operation  of  a  cogenerating 
facility  is  necessary  for: 

(•'  Plant  protection: 

(ii)  The  preservation  of  human  health; 
or 

(iii)  Continued  facility  production 
which  otherwise  would  be  reduced  due 
to  an  interruption  of  alternate  fuel 
supplies,  equipment  failures,  imminent 
equipment  failures,  or  temporary 
environmental  restrictions. 

(2)  An  operating  electric  utility  would 
be  required  to  curtail  noninterruptible 
electric  supply  to  its  industrial 
customers. 

(c)  Evidence  required  in  support  of  a 
petition.  A  petition  submitted  under  this 
section  shall  include  the  following 
certifications  executed  by  a  duly 
authorized  officer  of  the  company: 

(1)  Operation  under  the  provisions  of 
this  exemption  will  occur  only  in 
accordance  with  the  definition  of 
emergency  in  accordance  with 
paragraph  (b)  of  this  section; 

(2)  Use  of  a  mixture  of  petroleum  or 
natural  gas  and  an  alternate  level  for 
which  an  exemption  under  §  212(d)  of 
the  Act  would  be  available  is  not 
economically  or  technically  feasible; 

(3)  In  the  case  of  powerplants,  that 
despite  reasonable  good  faith  efforts, 
there  is  no  supply  of  electric  power  as 
required  under  §  503.8;  and 

(4)  The  certifications  as  required 
under  §  503.15(b). 

(d)  Reporting  requirements.  At  the 
end  of  each  12-month  period  from  the 
effective  date  of  the  exemption,  the 
petitioner  must  report  to  ERA  the 


number  of  days  of  use  and  the  amount 
of  fuel  used  under  this  exemption  by 
month.  The  petitioner  must  also  describe 
the  emergency  conditions  that  required 
the  operation  of  the  unit. 

(e)  Terms  and  conditions.  By 
petitioning  for  an  exemption  under  this 
section,  the  petitioner  accepts,  upon 
grant  of  the  exemption,  the  following 
terms  and  conditions: 

(1)  Operation  of  the  facility  will  occur 
only  when  there  is  an  emergency  as 
debned  in  this  section; 

(2)  All  steam  pipes  must  be  insulated 
and  all  steam  traps  properly  maintained; 
and 

(3)  The  quality  of  any  petroleum  to  be 
burned  in  the  unit  will  be  the  lowest 
grade  available,  which  is  technically 
feasible,  and  capable  of  being  burned 
consistent  with  applicable 
environmental  requirements. 

(4)  Petitioner  must  comply  with  any 
terms  or  conditions  which  may  be 
imposed  pursuant  to  the  environmental 
requirements  of  section  503.15(b)  of 
these  regulations. 

§  503.40  Peimanent  exemption  for 
powerplants  necessary  to  maintain 
reliability  of  service. 

(a)  Eligibility.  Section  212(f)  of  the  Act 
provides  for  a  permanent  exemption 
necessary  to  maintain  reliability  of 
service.  To  qualify,  a  petitioner  must 
demonstrate  that: 

(1)  Petitioner  is  not  able  to  construct 
an  alternate  fuel  fired  unit  in  time  to 
prevent  an  impairment  of  reliability  of 
service;  and 

(2)  Despite  diligent  good  faith  efforts, 
the  petitioner  is  not  able  to  make  the 
demonstration  necessary  to  obtain  a 
permanent  general  use  exemption  in  the 
time  required  to  prevent  an  impairment 
of  reliability  of  service. 

(b)  Impairment  of  Reliability  of 
Service.  For  purposes  of  paragraphs 
(a)(1)  c  .id  (2)  of  this  section,  impairment 
of  reliability  of  service  must  be 
calculated  as  measured  by  the  loss  of 
load  probability  technique  (LOUP). 

(1)  The  LOLP  must  be  computed  for 
petitioner’s  electrical  region  using  any 
12-month  period  that  includes  the  date 
of  initial  operation.  It  is  to  be  calculated 
as  the  sum  of  either  the  weekly  or  the 
monthly  estimates  of  hourly  load/ 
capacity  deficits.  The  calculation  may 
be  performed  using  either  weekly  or 
monthly  data.  The  LOLP  calculation 
must  take  into  consideration  equipment 
forced  outage  rates,  projected  customer 
electrical  demand,  and  generating 
capacity  projections  for  the  electrical 
region,  including  existing  generating 
capacity,  planned  generating  capacity 
additions  and  projected  firm  bulk 
electrical  purchases  and  sales,  and 


projected  retirements.  If  necessary, 

LOLP  may  also  be  calculated  with 
modibcations  to  account  for 
transmission  constraints,  energy 
shortages  and  other  factors  that  are  not 
adequately  addressed  by  adhering  to  the 
foregoing  specifications.  A  pietitioner 
will  need  to  discuss  why  such 
modifications  are  appropriate. 

(2)  Reliability  of  service  will  be 
considered  impaired  if  the  LOLP  for  a 
12-month  period,  including  the  initial 
operational  date  of  the  proposed  unit,  is 
greater  than: 

(i)  One  day  in  5  years  if  the  proposed 
powerplant  will  start  operating  within  4 
years  from  the  filing  of  the  petition; 

(ii)  One  day  in  3  years  if  the  proposed 
powerplant  will  start  operating  between 
4  and  6  years  from  the  filing  of  the 
petition;  or 

(iii)  One  day  in  one  year  if  the 
proposed  powerplant  will  start 
operating  in  6  or  more  years  from  the 
filing  of  the  petition. 

Note. — For  the  purpose  of  calculation  of 
LOLP,  if  a  capacity  deficit  occurs  one  or  more 
times  in  one  day,  such  an  event  constitutes  a 
one-day  loss  of  load. 

(3)  A  petitioner  may  choose  to  argue 
that  his  case  for  impaired  reliability  is 
supportable  by  criteria  other  than  those 
contained  in  this  paragraph.  If  so,  such 
argument  must  be  presented,  and  an 
approach  proposed  for  its  justification, 
in  a  prepetition  conference  for  ERA 
concurrence. 

(b)  Evidence  required  in  support  of  a 
petition.  A  petition  must  include  the 
following  information  in  order  to  make 
the  demonstration  required  by  this 
section: 

(1)  All  data  used  in  determining  the 
loss  of  load  probability; 

(2)  An  explanation  including 
equations  of  how  the  loss  of  load 
probability  was  calculated; 

(3)  A  description  of  the  method  used 
and  assumptions  for  projecting  demand 
for  the  system  and  for  the  electric 
region; 

(4)  The  strategy  planned  for  ending 
the  period  of  reliability  impairment, 
describing  the  measures  expected  to  be 
taken  to  reduce  demand  and/ or  to 
increase  supply  of  power  from  sources 
other  than  the  proposed  plant  that  are 
either  alternate  fuel-fired  or  qualify  for 
other  exemptions; 

(5)  A  calculation  of  the  expected  date 
of  termination  for  the  period  of 
impairment.  Several  alternate 
termination  dates  may  be  specified, 
each  corresponding  to  a  different 
combination  of  major  events  that  are 
beyond  the  control  of  the  petitioner 
(such  as  delays  in  construction  of  a  new 
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plant  by  a  different  utility  in  its  electric 
region): 

(6)  An  explanation  of  why  there  is  not 
enough  time  to  construct  an  alternate 
fuel-Hred  plant  to  prevent  impairment  of 
reliability  of  service  or  why  there  is  not 
enough  time  to  obtain  one  of  the 
exemptions  listed  in  paragraph  (a)  of 
this  section; 

(7)  An  explanation  of  why  the  type 
and  size  of  the  proposed  plant  is  the 
most  appropriate  choice,  considering  the 
conditions  of  operation  specified  in 
paragraph  (d)  of  this  section; 

(8)  In  addition,  other  relevant 
evidence  may  be  included  such  as: 

(i)  Evidence  that  the  reliability 
advantages  of  coordination  on  an 
electric  region  basis  cannot  be  achieved 
to  a  sufficient  extent  to  remove  the 
“impairment  of  reliability"  by  the  first 
year  of  operation,  reasons  for  this 
deficiency,  and  an  estimate  of  when 
such  coordination  could  be  implemented 
in  the  electric  region;  or 

(ii)  Evidence  that  the  system  has  a 
unique  situation  that  requires  the  use  of 
different  reliability  criteria: 

(9)  No  alternative  power  supply  as 
required  under  §  503.8; 

(10)  Use  of  mixtures  as  required  under 
§  503.9; 

(11)  Use  of  fluidized  bed,  combustion 
not  feasible  as  required  under  §  503.10; 

(12)  Conservation  measures  as 
required  under  §  503.13; 

(13)  Petroleum  and  natural  gas 
consumption  as  required  under  §  503.14; 

(14)  Environmental  impact  analysis  as 
required  under  §  503.15. 

(d)  Terms  and  conditions.  Under  this 
discretionary  permanent  exemption,  a 
proposed  unit  will  be  permitted  to 
operate  only  for  the  purposes  of 
preventing  an  impairment  of  reliability 
of  service.  The  “initial  period  of 
impairment"  will  extend  from  the  date  * 
of  initial  operation  of  the  proposed 
powerplant  until  the  earliest  date  when 
the  LOLP  can  be  reduced  to  less  than  1 
day  in  5  years  by  means  of  measures 
which  are  either  in  compliance  with  the 
prohibitions  in  the  Act  or  which  have 
qualified  for  other  exemptions  from 
these  prohibitions.  ERA,  at  the  time  it 
grants  this  exemption,  will  specify  the 
expected  termination  date  of  the  initial 
period  of  impairment.  If  circumstances 
beyond  the  control  of  the  petitioner, 
which  could  not  reasonably  be 
anticipated  at  the  time  the  petition  was 
filed,  cause  the  LOLP  of  the  electric 
region  to  exceed  1  day  in  5  years  either 
at  the  end  of  this  period  or  at  any 
subsequent  time,  the  petitioner  may 
continue  operation  or  recommence 
operation.  A  report  must  be  made  to 
ERA  at  the  end  of  each  calendar  year 
specifying  the  amounts  of  oil  and 


natural  gas  used  under  this  exemption. 
Detailed  LOLP  calculations  to  support  * 
the  continuation  or  recommencement  of 
operation  must  also  be  supplied. 

(e)  Peakload  use.  A  petition  for  a 
'peakload  exemption  may  be  submitted 
in  addition  to  a  petition  for  a  reliability 
exemption  for  the  proposed  unit. 
Eligibility  and  evidence  requirements  of 
each  exemption  must  be  satisfied.  If 
granted,  separate  reporting  requirements 
will  be  required  for  each  exemption. 

§  503.41  Peakioad  powerpiants. 

(a)  Eligibility.  (1)  Proposed  use  of 
petroleum.  Section  212(g)  of  the  Act 
provides  for  a  permanent  exemption  for 
peakload  powerpiants  if  a  petitioner 
proposes  to  use  petroleum  as  a  primary 
energy  source  in  a  new  peakload 
powerplant,  and  construct  the  unit 
without  the  capability  to  use  an 
alternate  fuel  as  a  primary  energy 
source.  To  qualify,  a  petitioner  must 
certify  to  E^  that  the  powerplant  will 
be  operated  solely  as  a  peakload 
powerplant  and  to  meet  peakload 
demand  for  the  life  of  the  powerplant. 

(2)  Proposed  use  of  natural  gas. 

Section  212(g)  of  the  Act  provides  for  a 
permanent  exemption  for  peakload 
powerpiants  if  a  petitioner  proposes  to 
use  natural  gas  as  a  primary  energy 
source  in  a  new  peakload  powerplant, 
and  to  construct  the  unit  without  the 
capability  to  use  an  alternate  fuel  as  a 
primary  energy  source.  To  qualify — 

(i)  A  petitioner  must  certify  to  ERA 
that  the  powerplant  will  be  operated 
solely  as  a  peakload  powerplant  and  to 
meet  peakload  demand  for  the  life  of  the 
powerplant;  and 

(ii)  The  Administrator  of  the  EPA  or 
the  appropriate  State  air  pollution 
control  agency  must  certify  that  the  use 
by  the  powerplant  of  any  available 
alternate  fuel  as  a  primary  energy 
source  will  cause  or  contribute  to  a 
concentration,  in  an  air  quality  control 
region  or  any  area  within  the  region,  of  a 
pollutant  for  which  any  national  air 
quality  standard  is  or  would  be 
exceeded. 

(b)  Evidence  required  in  support  of  a 
petition.  A  petition  must  include  the 
following  information  in  order  to  make 
the  demonstration  required  by  this 
section: 

(1)  Combustion  turbines.  If  the 
petitioner’s  proposed  peakload 
powerplant  is  to  be  a  combustion 
turbine,  the  evidence  required  is: 

(i)  A  duly  executed  certification  that 
the  powerplant  is  to  be  operated  solely 
as  a  peakload  powerplant  and  to  meet 
peakload  demand  for  the  life  of  the 
plant.  The  certification  must  set  forth 
the  design  capacity  of  the  powerplant 
and  the  maximum  allowable  generation 


of  the  powerplant  in  kilowatt  hours 
according  to  the  definition  of  peakload 
for  each  12  months  of  operation  as  a 
peakload  powerplant. 

(ii)  If  a  petitioner  proposes  to  use 
natural  gas  as  a  primary  energy  source, 
an  air  quality  certification  must  have 
been  prepared  for  the  Secretary  by  the 
Administrator  of  the  EPA  or  the 
appropriate  State  air  pollution  control 
agency  which  meets  the  requirements 
contained  in  paragraph  (a)(2)(ii)  of  this 
section. 

(iii)  A  certification  as  required  under 
§  503.15(b). 

(2)  Other  than  combustion  turbines.  If 
the  proposed  peakload  powerplant  is  to 
be  other  than  a  combustion  turbine 
powerplant,  the  petition  must  describe 
what  constitutes  peakload  demand  on 
the  petitioner’s  system,  how  the 
peakload  demand  is  to  be  met,  including 
the  projected  order  of  dispatch  of 
existing  and  proposed  powerpiants,  and 
an  estimate  of  the  number  of  kilowatt 
hours  that  the  proposed  plant  would 
generate  during  its  first  12  months  of 
operation  to  meet  peakload  demand. 

(c)  Liability  for  operating  in  excess  of 
exemption.  The  operation  of  a  peakload 
powerplant  which  has  been  granted  this 
exemption  in  excess  of  that  allowed  by 
the  exemption  shall  be  subject  to 
penalties  under  Title  VII,  Subtitle  C  of 
the  Act  unless  it  is  demonstrated  that 
the  powerplant  is  operated  to  meet 
peakload  demand  as  provided  in  Section 
721(c)  of  the  Act. 

(d)  Reporting  requirement.  If  the 
petition  is  granted,  the  petitioner  must 
report  to  ERA,  at  the  end  of  each  12- 
month  period  from  the  first  day  of 
operation  of  the  powerplant,  and,  if 
applicable,  upon  reaching  the  maximum 
number  of  kilowatt  hours  of  permitted 
generation  within  each  12-month  period, 
the  name,  location,  and  design  capacity 
of  the  exempted  unit,  the  number  of 
hours  of  operation  permitted  by  the 
exemption,  and  the  number  of  hours  of 
actual  operation.  In  addition,  whenever 
a  petitioner  operates  his  proposed 
powerplant  in  non-specified  hours 
(hours  not  specified  in  accordance  with 
paragraph  (e)  of  this  section),  petitioner 
shall  report  the  reason(s)  for  such 
operation. 

(e)  Terms  and  conditions.  By 
petitioning  for  an  exemption  under 
paragraph  (b)(1)  of  this  section,  the 
petitioner  agrees  upon  grant  of  the 
exemption  to  be  bound  by  the  following 
terms  and  conditions: 

(1)  Petitioner  shall  not  produce  more 
kilowatt  hours  during  any  12-month 
period  than  the  product  of  the  design 
capacity  of  the  powerplant  multiplied  by 
1500  hours. 
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(2)  The  petitioner  shall  certify  as  peak 
load  hours  those  hours  of  each  month  in 
which  petitioner’s  hourly  load  is 
expected  to  exceed  80  percent  of  the 
estimated  monthly  maximum  hourly 
load.  For  example,  3:00-6:00  p.m.  for 
April,  March,  October,  November;  10:00 
a.m.-8:00  p.m.  May-September,  and 
8:00-10:00  a.m.  and  4:00-7:00  p.m. 
December-February. 

(3)  The  quality  of  any  petroleum  to  be 
burned  in  the  unit  will  be  the  lowest 
grade  available  which  is  technically 
feasible  and  capable  of  being  burned 
consistent  with  applicable 
environmental  requirements. 

(4)  Petitioner  must  comply  with  any 
terms  and  conditions  which  may  be 
imposed  pursuant  to  environmental 
requirements  of  §  503.15(b)  of  these 
regulations. 

§  503.42  Intermediate  load  powerplants. 

(a)  Eligibility.  Section  212(h]  of  the 
Act  provides  for  an  exemption  for  use  of 
petroleum  as  a  primary  energy  source  by 
intermediate  load  powerplants.  To 
qualify,  a  petitioner  must  demonstrate  to 
the  satisfaction  of  ERA  all  of  the 
following: 

(1)  The  Administrator  of  the  EPA  or 
the  appropriate  State  air  pollution 
control  agency  has  certified  that  the  use 
of  any  available  alternate  fuel  as  a 
primary  energy  source  will  cause  or 
contribute  to  a  concentration,  in  an  air 
quality  control  region  or  any  area  within 
such  region,  of  a  pollutant  for  which  any 
national  ambient  air  quality  standard  is 
or  would  be  exceeded  as  described  in 
paragraph  (c)  of  this  section. 

(2)  The  powerplant  to  be  constructed 
and  operated  will  replace  no  more  than 
the  equivalent  generating  capacity  of 
existing  units  which: 

(i)  Permanently  cease  operation 
within  one  moth  of  commencement  of 
operation  of  the  new  powerplant; 

(ii)  Use  natural  gas  or  petroleum  as  a 
primary  energy  source; 

(iii)  Are  owned  by  the  same  person 
who  is  to  operate  the  new  powerplant; 
and 

(iv)  Would,  if  they  burned  coal,  cause 
or  contribute  to  a  pollutant 
concentration  in  a  manner  described  in 
paragraph  (a](l]  of  this  section. 

(3)  The  powerplant  is  to  be  operated 
only  as  an  intermediate  load  powerplant 
in  which  the  electrical  generation  (in 
kilowatt  hours)  for  any  12-calendar- 
month  period  shall  not  exceed  the 
powerplant’s  design  capacity  multiplied 
by  3,500  hours. 

(4)  The  net  heat  input  rate  for  the 
powerplant  will  be  maintained  at  or  less 
than  9,500  Btu’s  per  kilowatt  hour 
throughout  the  useful  life  of  the 
powerplant. 


(5)  A  petitioner  is  not  entitled  to  any 
general  use  exemption  under  these 
regulations  at  the  site  of  the  proposed 
powerplant  or  at  any  reasonable 
alternate  site. 

(6)  The  powerplant  is  to  be 
constructed  with  the  capability  to  use  a 
synthetic  fuel  derived  from  an  alternate 
fuel  as  a  primary  energy  source. 

(b)  Evidence  required  in  support  of  a 
petition.  A  petition  must  include  the 
following  information  in  order  to  make 
the  determination  required  by  this 
section: 

(1)  An  air  quality  certification  of  this 
unit  prepared  by  the  ERA  or  State  air 
pollution  control  agency,  meeting  the 
requirements  of  paragraph  (a)(1)  of  this 
section,  including  a  listing  of  all 
alternative  fuels  covered  by  the 
certification; 

(2)  A  description  of  the  existing 
powerplants  to  be  replaced  by  the  new 
intermediate  load  powerplant  which 
shall  include — 

(i)  The  name  and  location  of  each  of 
the  existing  powerplants; 

(ii)  The  volume  of  fuel  consumed  by 
type  for  the  previous  2  years  by  the 
existing  powerplants;  and 

(iii)  The  reasons  for  claiming  that  the 
existing  powerplants  would  cause  or 
contribute  to  a  pollutant  concentration  if 
they  used  coal  as  a  primary  energy 
source; 

(3)  An  afRdavit  executed  by  a  duly 
authorized  ofHcer  of  the  electric  utility 
which  will  operate  the  proposed 
powerplant  certifying  that  the 
powerplant  shall  be  operated  at  all 
times  in  the  future  only  as  an 
intermediate  load  powerplant.  The 
certification  shall  set  forth  the  design 
capacity  of  the  proposed  powerplant 
and  the  maximum  allowable  generation 
of  the  proposed  powerplant  in  kilowatt 
hours  for  its  first  12  months  of  operation 
as  an  intermediate  load  powerplant; 

(4)  An  affidavit  executed  by  a  duly 
authorized  ofHcer  and  a  qualified 
engineer  of  the  utility  operating  the 
powerplant  which  certifies  that  the 
powerplant  will  be  maintained 
(operated)  at  a  net  heat  input  rate  of 
9,500  Btu’s  per  kilowatt  hour  or  less 
throughout  the  useful  life  of  the 
powerplant; 

(5)  An  aHidavit  executed  by  a  duly 
authorized  officer  and  a  qualified 
engineer  of  the  operating  utility 
certifying  that  the  powerplant  will  meet 
the  synthetic  fuels  capability 
requirement  described  in  paragraph 
(a)(6)  of  this  section,  identifying  the 
speciHc  synthetic  fuels,  and  agreeing  to 
cease  using  petroleum  when  ERA  has 
found  that  such  synthetic  fuels  are 
available; 
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(6)  An  analysis  of  the  reasons  the 
petitioner  cannot  qualify  for  any  general 
use  exemption.  This  analysis  should 
cover  all  reasonable  alternate  fuels  at 
the  site  of  the  proposed  powerplant  or  at 
any  other  reasonable  alternate  site.  In 
addition,  the  petitioner  must  identify  the 
type  of  plant  it  could  construct  and  the 
alternate  fuel  it  could  bum  for  each  site 
examined. 

(7)  Identification  of  the  synthetic 
fuel(s)  the  proposed  plant  is  designed  to 
use,  with  appropriate  documentation 
including: 

(i)  The  expected  source  of  synthetic 
fuel,  if  known; 

(ii)  The  year  when  the  synthetic  fuel  is 
expected  to  be  available  in  adequate 
quantity  at  an  acceptable  price; 

(iii)  Estimates  of  the  future  prices  of 
the  synthetic  fuel  the  proposed  plant  ' 
would  be  designed  to  use; 

(iv)  Federal  role,  if  any,  in  developing 
the  facilities  to  produce  the  synthetic 
fuel; 

(v)  'The  special  features  of  the 
proposed  plant  that  will  enable  it  to  use 
synthetic  fuel(s); 

(vi)  The  petitioner’s  basis  for  believing 
that  these  fuels  can  be  burned  in  its 
proposed  plant  in  conformance  with 
applicable  Federal  'and  State 
environmental  standards; 

(8)  No  alternate  power  supply  as 
required  under  §  503.8; 

(9)  Use  of  mixtures  as  required  under 
§  503.9; 

(10)  Use  of  fluidized  bed  combustion 
not  feasible  as  required  under  §  503.10; 

(11)  Conservation  measures  as 
required  under  S  503.13; 

(12)  Petroleum  and  natural  gas 
consumption  as  required  under  §  503.14; 

(13)  Environmental  impact  analysis  as 
required  under  S  503.15;  and 

(14)  Fuels  search  as  required  under 
§  503.16. 

(c)  Terms  and  conditions.  ERA,  if  it 
grants  this  exemption,  will  limit  the 
amount  of  oil  to  be  used  by  the  proposed 
powerplant.  In  general,  ERA  will  require 
that  the  granting  of  this  exemption  will 
result  in  a  reduction  in  oil  or  natural  gas 
use  or  a  reduction  in  the  rate  of  increase 
of  oil  and  natural  gas  use  by  the  system. 
The  reduction  in  oil  or  natural  gas  use 
would  be  achieved  by  ceasing  operation 
of  the  applicable  existing  units  and  by 
employing  the  more  efficient  proposed 
unit  in  their  place. 

(d)  Reporting  requirement  If  the 
petition  is  granted,  the  petitioner  must 
report  to  ERA,  at  the  end  of  each  12- 
month  period  from  the  first  day  of  the 
month  following  the  effective  date  of  the 
exemption  and,  if  applicable,  upon 
reaching  the  maximum  number  of  hours 
of  permitted  operation  within  each  12- 
month  period,  the  number  of  kilowatt 
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hours  of  actual  operation.  The  petitioner 
must  also  report  at  the  same  time  the 
amount  of  petroleum  or  natural  gas  user’ 
by  the  unit  and  the  total  amount  of 
petroleum  or  natural  gas  by  all  units  f 
petitioner’s  system. 

(e)  Periodic  review.  ERA  shall,  fn-m 
time  to  time,  review  this  exemption  and 
the  exemption  shall  terminate  when 
ERA  finds  that  there  is  available  a 
supply  of  synthetic  fuel  suitable  for  use 
by  the  exemption  powerplant. 

§  503.43  Scheduled  equipment  outages 
for  installations. 

(a)  Eligibility.  Section  212(j)  of  the  Act 
provides  for  a  permanent  exemption  for 
installations  to  meet  scheduled 
equipment  outages.  To  qualify  a 
petitioner  must  demonstrate  that: 

(1)  The  petitioner's  routine 
maintenance  schedule  does  not  permit, 
or  could  not  be  adjusted  to  permit, 
continuing  production  or  other  activity 
carried  on  at  the  site  unless  ERA  grants 
this  exemption; 

(2)  If  scheduled  outages  and,  thereby, 
projected  use  of  the  proposed  unit 
exceeds  an  average  of  28  days  per  year 
over  a  three-year  period,  the  petitioner 
cannot  meet  its  requirements  by  burning 
an  alternate  fuel:  and 

(3)  The  pertinent  unit  will  be  used 
only  during  those  periods  when  other 
units  are  not  in  operation  for  reason  of 
scheduled  outage. 

(b)  Evidence  required  in  support  of  a 
petition.  To  submit  an  adequate  petition 
for  review  by  ERA,  a  petition  must 
include  the  following  information  in 
order  to  make  the  demonstration 
required  by  this  section: 

(1)  An  explanation  of  why  petitioner’s 
routine  maintenance  schedule  does  not 
permit,  or  could  not  be  adjusted  to 
permit,  continuing  production  or  other 
activity  carried  on  at  the  site  imless 
ERA  grants  this  exemption: 

(2)  A  schedule  of  operation  for  the 
pertinent  unit  estimating  the  number  of 
hours  per  year  used  and  fuel  consumed 
on  an  annual  basis; 

(3)  A  description  of  the  maintenance 
schedule  for  all  units  located  at  tlie 
facility  specifically  identifying  those 
units  at  the  facility  which  will  be  out  of 
service  for  scheduled  maintenance  at 
times  when  the  proposed  unit  is 
operating;  and 

(4)  Demonstration  that  the  use  of  a 
mixture  of  petroleum  or  natural  gas  and 
an  alternate  fuel  as  required  under 

§  503.9  is  not  economically  or 
technically  feasible. 

(5)  Conservation  measures  as 
required  under  §  503.13; 

(6)  Petroleum  and  natural  gas 
consumption  as  required  under  §  503.14; 


(7)  Environmental  Impact  Analysis  as 
required  under  §  503.15. 

(8)  Fuels  search  as  required  under 
§  503.16. 

(c)  Certification  alternative  for  use 
less  than  28  days  per  year.  If  use  of  the 
proposed  imit  is  not  to  exceed  an 
average  of  28  days  per  year  over  a  three- 
year  period,  the  petitioner  may,  in  lieu  of 
the  requirement  of  paragraph  (b)  of  this 
section,  substitute  the  following: 

(1)  A  duly  executed  certification  that 
routine  maintenance  schedule  does  not 
permit,  or  could  not  be  adjusted  to 
permit  continuing  production  or  other 
activity  carried  on  at  a  site  unless  ERA 
grants  this  exemption; 

(2)  That  the  use  pf  the  proposed  unit 
will  not  exceed  an  average  of  28  days 
per  year  over  a  three-year  period;  and 

(3)  That  the  unit  will  be  used  only 
during  those  periods  when  other  units 
are  not  in  operation  for  reason  of 
scheduled  outage  in  accordance  with  a 
schedule  of  operation  submitted 
simultaneously  which  contains  an 
estimate  of  the  annual  number  of  days 
used  and  fuel  consumed. 

(4)  Use  of  a  mixture  of  petroleum  or 
natural  gas  and  an  alternate  fuel  is  not 
commercially  and  technically  feasible; 
and 

(5)  Certification  as  required  under 
§  503.15(b). 

(d)  Terms  and  conditions.  By 
petitioning  for  an  exemption  under 
paragraph  (b)(1)  of  this  section,  the 
petitioner  .agrees,  upon  grant  of  the 
exemption,  to  the  following  terms  and 
conditions: 

(1)  The  MFBI  will  only  be  operated 
for  use  necessary  to  meet  scheduled 
equipment  outages; 

(2)  Use  of  the  M^I  will  not  exceed 
an  average  of  28  days  per  year  over  a 
three-year  period. 

(3)  All  steam  pipes  must  be  insulated 
and  all  steam  traps  properly  maintained. 

(4)  The  quality  of  any  petroleum  to  be 
burned  in  the  installation  as  a  primary 
energy  source  will  be  of  the  lowest 
grade  available  which  is  technically 
feasible,  and  capable  of  being  burned 
consistent  with  applicable 
environmental  requirements. 

(5)  Petitioner  must  comply  with  any 
terms  and  conditions  which  may  be 
imposed  pursuant  to  environmental 
requirements  of  §  503.15(b)  of  these 
regulations. 

(e)  Reporting  requirement.  ERA  will 
rely  upon  the  schedule  of  operation 
submitted  with  the  petition  as  the 
permanent  schedule  for  exempt  use.  The 
petitioner  must  notify  ERA  in  advance 
of  any  changes  to  this  schedule. 

(f)  Emergency  use.  A  petition  for  an 
emergency  exemption  may  be  submitted 
in  addition  to  a  petition  for  a  scheduled 


equipment  outage.  Eligibility  and 
evidence  requirements  of  each 
exemption  must  be  satisfied.  If  granted, 
separate  reporting  requirements  will  be 
required  for  each  exemption. 

§  503.44  Product  or  process  requirements 
[Reserved]. 

PART  505— NEW  MAJOR  FUEL 
BURNING  INSTALLATIONS 

4.  Section  505.5  the  interim  rule 
(published  at  44  FR  28998,  May  17, 1979) 
is  revoked,  effective  June  6, 1980. 

5.  Section  505.27  (Cogeneration) 
remains  in  effect.  The  Economic 
Regulatory  Administration  intends  to 
issue  a  Notice  of  Proposed  Rulemaking 
before  issuing  final  regulations 
implementing  the  Cogeneration 
Exemption.  Section  505.27  will  remain  in 
effect  until  superseded  by  a  final  rule. 

6.  The  remainder  of  Part  505  is 
deleted,  effective  August  5, 1980. 
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